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INTRODUCTION

The Rules Project

(1 The Alberta Rules of Court (the Rules) govern practice and procedure in the
Alberta Court of Queen’s Bench and the Alberta Court of Appeal. They also apply
to the Provincial Court of Alberta whenever the Provincial Court Act or
regulationsdo not provide for a specific practice or procedure. The Alberta Rules
of Court Project (the Rules Project) is athree-year project which will undertake a
major review of the Ruleswith a view to producing recommendations for a new
set of Rules by mid-2004. The Project is funded by the Alberta Law Reform
Institute (AL RI), the Alberta Department of Justice, the Law Society of A lberta
and the Alberta Law Foundation, and is managed by ALRI.

Family Law Rules

[2] Part 44 of the Alberta Rules are the Divorce Rules, and there are formsin
Schedule B. In addition, there are eight Queen’s Bench Family Law Practice Notes
which apply to divorce actions, actions for judicial separation, proceedings under
the Domestic Relations Act, and proceedings under the Parentage and
Maintenance Act.

[3] The steps taken in a Family Law matter, such as discovery, interlocutory
applications, expert evidence, preparation for trid, and trial, are governed
generally by the Rules of Court and the Queen’s Bench Civil Practice Notes,
where those are not in conflict with the Queen’s Bench Family Law Practice
Notes.

(4] Additional proceduresrelating to Provincial Court Family Law matters are
contained in the Provincial Court Act, and in various statutes and regul ations.

L egal Community Participation

[5] Family Law Rules reform should address the needs and concerns of the
users of the Family Law courts. Asinformed users of the system, and as
representatives for public users, lawyers play a particularly essentid role in reform.
ALRI will look to you to provide the information and views that guide the project.
Consultations will take variousforms at various sages of the Rules Project. Major
consultations will occur in the fall of 2002 and in late 2003 or early 2004 when the
policies being proposed for inclusion in the new Rules have been formulated.

Don’t W ait to Participate
(6] Don’'t wait! Your early participation is essential to ensure that the Family
Law Rules Working Committee is properly informed about practice and policy



issues, and is both forward-looking and pragmatic in its approach to Family Law
Rules revision.

How You Can Participate

(7] This Issues Paper raises some of the many issues that will be addressed in
the Family Law Rules Committee. These issuesand the questions posed in the
Paper seek to start the discusson going. They are not intended to limit your
contributions, which are welcome with regard to any issues that are or should be
included in the Rules. The issues and questions are also not intended to reflect the
views of ALRI. ALRI has not formulated find views in relation to any issue in the
Rules Project.

[8] Y ou may answer one, afew or many of the questions posed below, provide
general observations, or deal in a more detailed way with specific issues about
which you are concerned. All comments are welcome. Y ou can reach us with your
comments or with questions about the Rules Project on our web-site, or by fax,
mail or e-mail to:

Alberta L aw Reform Institute

402 Law Centre, University of Alberta
Edmonton AB T6G 2H5

Phone: (780) 492-5291

Fax: (780) 492-1790

E-mail: reform@alri.ualberta.ca
Web-site: www.law.ualberta.ca/alri

[9] The process of law reform is essentially public. Unless you request
otherwise, ALRI assumes that all written comments are not confidential. ALRI
may quote from or ref er to your comment in whole or in part and may attribute
them to you, although usually we will discuss comments generally and without
specific attributions. |f you wish your comments to be treated as confidential, you
must indicate this expressly.

OBJECTIVES OF THE FAMILY LAW RULES COMMITTEE

[100 Family Law Rules, which are contained both in the Rules of Court and in
various statutes and regulations, have been revised from time to time. The Alberta
Rules of Court are being rewritten and Family Law Rules need to be reviewed to
see whether they continue to meet the objectives st out below. Concerns have
been raised by counsel and the public about timeliness, affordability and
complexity of Family Law proceedings, and reforms have been adopted in Alberta



and elsewhere to address these issues. In Alberta, some of these new procedures
have been included in amendments to the Rules, others have been implemented by
other means, such as practice directives. The Rules Project will review and assess
reform measures that have been adopted and consider other possible reforms.

[11] The Rules Project has four main objectives: to maximize the Rules’ clarity,
useability, and effectiveness, and to advance justice system objectives.

KEEPING FAMILY LAW CASES OUT OF COURT

[12]  Family Law cases may be brought in the Provincial Family Court for
custody, access, and support in the context of separation, aswell as child welfare
matters. It is necessary to file in the Court of Queen’s Bench for divorce, division
of property, and corollary issues to divorce such as support, custody, and access.
Some types of actions, such as guardianship may be brought in either Provincial
Family Court or Court of Queen’s Bench, while others, such as adoption, can only
be heard in Court of Queen’s Bench.

[13] Thereisan overlap in the jurisdiction of the Provincial Court and the Court
of Queen’s Bench, as both courts deal with spousal and child support and child
custody and access. However, there are also Family Law areas in which each court
has exclusive jurisdiction (child welfare for the Provincial Court, divorce and
matrimonial property actions for the Court of Queen’s Bench).

[14] There are someinitiatives in the Family Law Courts to assist in resolving
disputes short of atrial, or even a court application. These include mediation,
counselling, and the provision of information to enable the parties to conclude
matters by agreement rather than through means of a court dispute.

[15] TheAlberta Government’s Unified Family Court Task Force, in its
2001 Report, identified a number of issues arisng from divided and
duplicated jurisdiction in Family L aw, and recommended the creation of a
Unified Family Court. The creation of such a court, and the review of the
jurisdiction of Alberta Courts, are outside the scope of this Project.

[16] Inaddition, “collaborative law,” essentially a negotiation technique, has
been introduced in A lberta and will likely have a significant impact on the future
practice of Family Law.

[17]  Court of Queen’s Bench proceedings are open to all, provided the disputeis
within the jurisdiction of the court. Proceeding in the Court of Queen’s Bench is



arguably the most formal and expensive means of resolving disputes. It may be
thought that not all cases require or should have such unrestricted access. If thisis
accepted, the issue then becomes how to determine w hich cases should or should
not have access.

» Should the court system bereserved to those cases that require a formal,
full scale judicial resolution?

e Should there besome casesthat bypass thecourt sysem?

« |If so, which classes of cases should not be decided by the Court?

e Should there bea screening process before court cases are commenced?

e If so, who should do the screening: Judges or other court officials?

e Should acourt be ableto refuseto hear certain cases?

* Aretheresufficient alternativesavailable to full dispute resolution
through the court system?

» Should litigantsbe provided with written materialsindicating that there
are alternatives available such as mediation and ADR, and if so, should the
materials berequired to be served with an initiating document?

Alternative Dispute Resolution

[18]  Dispute resolution through mediation, conciliation, counselling and early
neutral evaluation has been used increasingly during the past decade and already
plays a significant role in Alberta. These procedures are generally called
“alternative dispute resolution” (ADR). In Alberta, when these techniques are
employed within the justice system and have involved judges, through such means
as settlement conferences, mini-trials and caucusing, they have been labelled
“judicial dispute resolution” (JDR). Litigants may prefer settlements achieved
through ADR or JDR for various reasons, for example the confidentiality of
proceedings and resolutions, theability to select one’s “judge” in ADR, and,
perhaps, improved timeliness and affordability. ADR and JDR sometimes achieve
results in pending cases.

* Aretheresufficient mechanisms available to encourageor to require
ADR?

» At what point in proceedings should ADR berequired or encouraged?

 Who should have responsbility for initiating ADR: the Court or the
parties?

e Should ADR be performed by judges (JDR), or other court personnel or
specialist ADR practitioners?



 Doesthelegal profession understand the advantages of ADR and JDR well
enough to recommend their use wherever appropriate?

* How aredientsencouraged or discouraged from usng ADR or JDR?

* Should the procedurefor JDR be set out in the Rules? Should the practice
(which currently differssomewhat in each judicial centre) be
standardized?

* Should morethan one option for JDR be available; i.e., binding result or
non-binding result; sworn evidence or informal evidence; courtroom
setting or informal office setting?

PROCEDURAL ISSUES

Starting a Case

[19] A divorceiscommenced by Statement of Claim, and a proceeding that is
both a divorce proceeding and a matrimonial property proceeding is commenced
by Statement of Claim for Divorce and Division of M atrimonial Property.

[20]  Other Family Law proceedings, such as guardianship applications, adoption
proceedings, and applications for support, custody, or access, are commenced in
forms set out in regulations to a statute, or by Originating Notice.

» Should there be a uniform procedure for commencing proceedings?

* Should the Parenting After Separation seminar be mandatory before an
action is started?

* Should therebeprescribed formsfor all commencement documents and
other court documents?

e Should all formsbewritten in plain English?

* Should there be a provision for sealing Family L aw matters?

Pleadings

[21] Pleadings are intended to define precisely the matters in dispute in an
action. Some think that pleadings obscure the issues in dispute rather than disclose
and clarify. The identification of the “real” issues in a case may be hampered by
the reluctance of either party to make any significant admissions prior to trial.

[22] The processof preparing, filing and exchanging pleadingsistime
consuming and ex pensive. Opposing parties may attack each other’s pleadingsin



interlocutory hearings The time and cost of these hearings may outweigh the
significance of the issues involved.

 Dothecost and delay associated with formal pleadings outweigh their
value?

e Should we do away with the “ plaintiff” and “ defendant” designations and
use more neutral terms, such as“claimant” and “respondent” ?

* What should be served with the Statement of Claim: the Notice of
Parenting after Separation Seminar, the Notice to Disclose?

* Istheresponsetime on pleadings sufficient?

» Should the default procedure be changed for Matrimonial Property
actions?

» Should the Rules be clarified to ensure they work better with the Feder al
legislation (the Divorce Act); for example, when 2 divor ce actions have
been commenced; when thereisajoint request for divorce, or when the
partiesreconcile for morethan 90 days?

* Should pleadings be abolished and replaced by a less formal narrative of
fact and law provided by each party?

» Should a Statement of Claim for divorce and division of matrimonial
property be allowed to be served anywhere in Canada without the need
for an Order for Service Ex Juris? How should subsequent documents be
served? For example should a Notice of Motion be served outsdethe
province without an Order for Service Ex Juris?

» Should the Rules allow for telephone conference call applications where
the other party, or counsel, arein another province?

» After adivorce has becomefinal, should subsequent documents (such as a
Notice to Disclose to adjust child support) be served on the (former)
solicitor of record, or bepersonally served upon theparty?

* Should the Rules darify situationswher e counsd ceasesto act for a party,
such asfinalizing orders granted while on the record, service of variation
documents?

Interlocutory Procedures

[23]  Existing interlocutory procedures have been criticized as overly elaborate,
time consuming and expensive. Another recurrent criticism is that generally
speaking, procedures operate on a “one size fits all” basis. That is to say, the
various proceduresare available and in some cases required without regard to the
amount in dispute, the seriousness or complexity of the issuesinvolved, or the
relevance of the procedure to the ultimate resolution of the case.



[24] Alberta has a“ Streamlined Procedure” for cases under $75,000 and special
rules and practices for “very long trial actions,” where atrial is expected to lag for
more than 25 days; however at the present time, the streamlined procedureis not
available for divorce and matrimonial property proceedings.

[25] In Family Law matters, often the result of an interlocutory application is the
conclusion of the entire action; as for example, where the only issue between the
parties is the quantum of support.

 Aretheinterlocutory proceduresnow in use too elaborate, time consuming
and expensive for Family Law matter s?

* Should interlocutory procedures be specifically tailored to suit particular
cases?

* If so, who should do thetailoring, the partiesand their lawyers, or judges
or other court officials?

» Should proceduresfor interlocutory applications be different from other
actions: for example, should the notice period be different for family law;
should there be arequirement that Affidavits be served a certain number
of days before Chamber s hearings; should there be gandardized forms for
Notices of M otion and A ffidavits? Should the terminology be changed to
use more Plain Language (i.e., “application” instead of “motion”)?

* Should there be an automatic right to examine on an Affidavit?

e Should there bealimit on the number of Affidavitsfiled?

* Should viva voce evidence be mor e available on interlocutory matter s?

* Arespecial Rulesrequired for custody and access matters, similar to the
present QB Family Pr actice Note 7 (Experts)?

e Should additional procedures be available for Family Law matter s?

» Should there be a shorter time period for filing Ordersobtained in
Chambers?

» Should there be a different type of application availablein Family L aw
wher e the disposition of the application islikely to end the entire action?

Case Management

[26] “Case Management” systems have been put in place in recent years
whereby judges or court officials supervise the progress of cases from inception to
trial. The systems vary from orders specifying a timetable for the performance of
major steps in a case (often called Case Flow Management), to amore
interventionist model in which a case manager determineswhat steps are to be
taken prior to trial and actively supervises compliance with those steps (usually
called Case M anagement).



[271 A Pretrial Conference must be held in Family Law cases before atrial date
can be obtained, aspart of the management of the case.

« What isthe most appropriate model for supervising the progress of Family
L aw cases?

» Should case managers bejudges or other officials?

e |scase management effective?

 Doesitincreaseor decreasethe parties costs?

» Should case management be mandatory or at the election of the parties?

Discovery

[28] InFamily Law matters, theinitial discovery is usually by way of the Notice
to Disclose, which is available in divorce, matrimonial property, parentage and
maintenance, and domestic relations actions. There are two different types of
Notice to Disclose, one that results in an immediate application to the court for
disclosure and the other that contains only a warning of the effect of non-
disclosure.

[29] The Noticeto Disclose can be used in any Family Law action where thereis
an outstanding issue for determination; and also can be used for annual disclosure
of financial information related to support, for variation of support actions.

[30) TheNoticeto Discloseisalimited disclosure and is not intended to
duplicate or be substituted for other kinds of Discovery available to the parties.

[31]  Fuller disclosure can be made by means of an Affidavit of Records, and by
examining the parties for Discovery, in which each party is required to answer
relevant questionsin the course of an Examination for Discovery. Discov ery
allows the parties to an action to learn the case they will have to meet and to assess
the strength of their own case. They are then in a better position to make or assess
settlement offers or to prepare for trial.

[32] Thediscovery of records takes place through a procedure which begins with
the creation of alist of records verified by affidavit. In some cases the production
of the list and affidavit can be extremely time consuming and expensive.
Examination for discovery can be even more time consuming and expensive than
the Affidavit of Records.

[33]  Written I nterrogatories are available in divorce, matrimonial property,
parentage and maintenance and domestic relations actions. The purpose of written



interrogatories is to attempt to avoid the need for examination for discovery
through the exchange of information in writing.

« Hasthe Noticeto Disclose worked well in practice?

e Should a party be permitted discovery without complying with a Notice to
Disclose?

e Should the Affidavit of Records berequired in every case as well, or
should it be an option?

* Should sanctions for non-disdosurebe set out more clearly?

» Should the Affidavit of Records berequired in every case as well, or
should it be an option?

e Should a party be able to examine on an Affidavit of Records without
filing their own Affidavit of Recor ds?

e Should there be oral discovery in all cases? If Written Interrogatoriesare
allowed, should there be areturn datein the Rulesto enforce a responsein
atimely manner?

 Might oral discovery be dispensed with, for example, for claims below a
certain amount?

» Should the Court have the discretion to either allow or disallow oral
discovery after considering thereal issuesin dispute?

* Aretheexpense and delay associated with discovery disproportionateto
its benefits?

» Should there be a more flexible procedure permitting discovery on
particular topics?

e Should there be more procedures for obtaining evidence of non-parties
(for example, s. 10 of the Matrimonial Property Act)?

 Arewritten interrogatoriesa preferable approach in Family Law; for
example, if theissues arelimited, or the quantum of the claims such that
the cog of oral discovery exceedstheir utility?

* Would sworn witness statementsbe preferable to oral discovery?

* Isalist of documents necessary?

* Isinspection without a list sufficient in some cases?

Expert Evidence

[34] The general Rulesrelating to expert evidence apply to Family Law matters.
In addition, the Court has the ability to appoint Independent Experts to assist the
court in custody and access disputes at the pretrial, trial and post-trial stages of
Family L aw disputes.



. Do the existing expert Ruleswork well in the Family L aw context?

. Arethe proceduresfor appointing Independent Expertsto assst the
court satisfactory?

. Do the Rulesinterferewith the production of up-to-date expert reports
for a contested custody or accesstrial?

. Should the Rules set out the procedure for directing an assessment in
custody matter s?

. Should the Rulesincorporate QB Family Practice Note 7?

. Would it be useful to specify the mattersto be contained in an expert

report, including theassumptions the reasoning for sdectingthe
assumptions, and the method chosen by the expertin reaching
conclusions?

. What material should the experts berequired to provideto the court or
to the opposing party (for example, working documents, summaries of
interviews, results of psychological testing)?

. Should a rebuttal report identify the information in the expert report
which isdisagreed with, and thereasons for the disagreement)?

Summary Judgment, Summary Trial and Separate Deter mination of Issues
[35] Itispossibleto have ajudge review pleadings and written evidence in order
to enter judgment without trial. Until recently, this procedure has been called
summary judgment and has only been available for cases in which thereis no
serious question to be tried. When the parties disagreed over important facts, the
only way to resolve the dispute was by trial. However, the availability of this
procedure has now been expanded to include factual disputes, provided that a
judge agrees that the disputes can be justly dealt with on the basis of written
evidence. The expanded procedure is called summary trial.

[36] Summary judgment is not available for divorce proceedingsor for
combined actions consisting of a divorce proceeding and the division of
matrimonial property.

[371 Another variation on the traditional trial of an action involves the separate
determination of particular issues of fact or law before, at or after atrial. Early
determinations can save time if the result is that a case is resolved without having
to undertake a full trial. On the other hand, the division of atrial into two or more
parts can also result in delay and duplication of effort.
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[38] Another possible method for dealing with particular questions that arise in a
proceeding is for the Court to refer them to areferee for an inquiry and report. This
procedure is seldom used.

* Should summary judgment be available in divorce proceedings or
combined divorce and matrimonial proceedings?

» Dotheseprocedures provide for a fair and cost-effective way of resolving
disputes?

e Should there be greater use of the proceduresrelating to the separate
determination of issues or references?

* |If so, how could these processes be encouraged?

e Should quantum issuesin Family Law proceedings bereferred to referees
mor e frequently?

* Should there be asummary or administrative procedurefor varying child
support?

Interlocutory Injunctions and Emergency Protection Orders

[39] In Family Law cases parties sometimes approach the Court for restraining
orders or ordersto preserve property prior to trial. These proceedings can be
complex, time consuming, and expensive.

[40] Emergency Protection Orders are dealt with according to regulation, and
include the ability to make application by telecommunication and have oaths
administered in that manner.

 How can thetime and expense of interlocutory injunction proceedings be
reduced?

* Would formsor guidelines assist?

* Should QB Practice Note 4 be part of the Rules?

» Should there be aprocedurein the Rulesfor freezing assets pending trial?

« Can interlocutory injunction hearings be combined with the final
determination to avoid repeated deter mination of the same issues?

* Given the procedures for Emergency Protection Ordersistherea
continuing need for restraining orders?

* How can breaches of natural justice be reduced or diminated on ex parte
applications?
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Sanctions for Delay
[41] A significant concern with Family Law proceedingsisthetimeinvolved in
taking a matter to trial.

* Aretheavailable sanctions for deay sufficient and reasonably balanced?

Trial Readiness and Scheduling

[42]  Alberta practice generally requires certification of trial readiness as a
condition of scheduling atrial. In Family Law matters, a Pretrial Conference is
mandatory. This can lengthen pre-trial delay. There is provision for conditional
trial scheduling where the parties are substantially ready for trial. Another
approach would be to scheduletrials in advance and require completion of
interlocutory procedures by set dates.

» Should therequirement for certification of trial readiness be retained or
removed?

» Should a Pretrial Conference be mandatory before a Family Law matter
can be set for trial?

» Should the availability of Pretrial Conferences be expanded, and include
case management, settlement conferences, and trial scheduling
conferences?

» Should there be greater use of conditional certification of readiness?

» Should such measures be taken generally or just for certain types of cases?

SELF-REPRESENTED LITIGANTS

[43] Litigants without legal representation pose special problems for the court
system. Their lack of familiarity with court procedures and legal principles causes
delay and may result in injustice.

[44]  Self-representation is most prevalent in Family Law matters.
[45] The Alberta Courts website offers a series of informational booklets to

assist the individual in preparing for a court case, which are also available for a
small fee from the Queen’s Printer.
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[46] Additional burdensare placed on the court and on lawyers representing
other parties when self-represented individuds are unsure of the procedures or
documents required or fail to follow the Rules of Court.

* How should the system respond to increasing numbers of people
representing themselvesin court?

» Should court procedur es be designed with self-repr esented litigantsin
mind?

e For example, should there be greater useof formsor court-created
documents?

* Or arethere other methods by which self-represented litigantscan be
accommodated?

» Should afee be charged for filing a Chambers application, to gop abuse of
process by filing numer ous applications which have little or no chance of
success? If so, should there be exemptions available for appropriate
situations?

COSTS

[47]  While most costs are normally not payable until the conclusion of alawsuit,
a portion of the cods (e.g., regarding interlocutory disputes) may be payable earlier
in the proceeding. Also, in some circumstances parties can be ordered to provide
“security for costs” during the early stages of a proceeding. This sum of money or
equivalent valuables is set aside to guarantee the payment of costs if the party is
unsuccessful. In Family Law matters, security for costs and even an advance
payment in respect of costs, can be ordered if one party to the action is
substantially in control of the assets of both parties to the action.

[48] Legal fees are determined by agreement betw een client and lawyer.
Lawyers accounts are reviewable by the Court.

» Arethemethodsfor deter mining legal fees (between lawyer and client)
and costs (from one party to another) appropriate?

» Do thecosts cover a sufficient proportion of legal fees and other expenses
of alawsuit?

» Arecostspayable at appropriate times during a court proceeding?

* Should there be a separate schedule of costsfor Family Law matters?
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» Issecurity for costs an appropriate guarantee for costs that may be
payablein the future?

» Should security for costsbe dealt with differently in Family Law?

« Doescourt review provide adequate protection to ensur e the
reasonableness of |egal fees?

APPEALS

[49] Theright to appeal to a higher court from an adverse decision is an
established feature of our justice system. Appealscan significantly extend the time
until there isafinal resolution of acase. In Family Law proceedings there are
some restrictions on appeal s of i nterlocutory rulings. Appeal s can play a
particularly significant role in causing delay. Further, appeals may be commenced
without realistic prospects of success, as a tactic to delay a matter.

[50] Appealstend to be time consuming and expensive in part because it is
necessary to prepare an Appeal Book containing relevant documentsand a
transcript of evidence. L arge parts of the Appeal Book may never be referred to in
the course of the appdlate proceedings. Another cause of delay and expense arises
from the requirement for both written and oral argument.

» Should there be some types of cases or decisions for which thereisnoor a
restricted right of appeal?

* Should there bea procedure for hearing appeals without oral argument
set out in the Rules?

* Should there be a provision in the Rulesfor “stated case” appeals where
the facts are not in dispute?

* Should therebearestriction on appeals from interlocutory applications?

e Should the Court of Appeal summarily decide appeals that have no
significant prospect of success?

» Should appeal procedures ensure that only directly relevant materialsare
included in Appeal Books? If so, how?

» Should Appeal Books be " electronic" , with therequired documents
compiled on a computer disk?

» Should audio or video recordings replace transcripts?

* How can delay in the preparation of appeals be managed?

* Isoral argument necessary in every appeal?
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