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Preface

The Alberta Law Reform Institute (ALRI) proposed the legislation that became the
Matrimonial Property Act (MPA) more than 30 years ago and there has been no substantive
amendment to the MPA since then. ALRI has received suggestions that the legislation is in
need of revision but there was little consensus as to which areas were in need of review. In
order to advance the research, ALRI financed the work of Annie Voss-Altman, a student at the
Faculty of Law, University of Calgary, under the supervision of Professor Jonnette Watson
Hamilton. It was hoped that their 10 year review of judicial decisions would identify any areas
where reform would clarify policy or resolve problematic issues. ALRI’s Director reviewed the

initial sample cases and the categories contained in the database.



l. Introduction

[1 The Matrimonial Property Act (MPA) has been in force for more than 30 years. As
Madam Justice Topolniski recently noted, “The MPA was enacted in 1978 and has not been

"" The area of law that the MPA governs — the distribution of

amended substantially since.
property between spouses on marriage breakdown — is an area of life in which economic,

political and social attitudes and expectations have changed a great deal, but this particular law
has not changed. Are substantive revisions to the provisions of the MPA now necessary? What

issues, if any, are pressing and problematic? These are the questions this research paper

provides partial answers to through a review of the last decade’s case law applying the MPA.

[2] We reviewed all of the published Alberta judgments that cited the MPA in the ten year
period leading up to and including May 2010. The purpose of this case law review was to
identify the most frequently raised and the most troublesome issues that the courts dealt with in
order to determine whether revisions to the MPA might be necessary. In addition, we identified
rules and presumptions that have been used by the courts to supplement the MPA as their

existence might point to gaps in the legislation.

[3] In Part Il of this research paper, we briefly set out our methodology so that readers can
assess the comprehensiveness and limitations of our review. We describe the database that we
constructed and used to identify the patterns we discuss in the substantive portions of this
paper. Those patterns are presented in charts in Part Il in order to introduce our findings and
explain why we identified particular issues as frequently arising and/or troublesome. We identify
those issues that merit greater discussion in Part IV and state our reasons for including or

excluding an issue in that discussion. In Part IV we describe the issues identified in Part lll as

' Horne v. Horne (2010 ABQB 32 at para. 95 (Horne). The Act was proclaimed in force on January 1, 1979.



the most common and most problematic in more detail, describing sub-issues and adding
examples from the case law. We occasionally refer to some of the secondary literature and
other provincial legislation in the area when it helps to identify an issue as a pressing one.

Finally, in the Conclusion, we offer our own thought on the areas most in need of law reform.

Il. Methodology

[4] We reviewed all of the Alberta decisions published in the ten year period up to and
including May 2010 which included the phrase “matrimonial property act.” We did not exclude
any levels of court, although our searches turned up only one Provincial Court case® and
twenty-nine Court of Appeal decisions. The query “matrimonial property act,” with a time limiter
of ten years, was used to search three major case law databases: CanLlIl, Westlaw Canada,
and LexisNexis Quicklaw. These searches provided us with a list of 375 cases in the CanLlIl
database, 379 from Westlaw Canada, and 375 cases from LexisNexis Quicklaw.® The cases in
the CanLll database were compared to those in the two commercial databases and 40

additional cases were added to the CanLlIl 375 to create a master list totaling 415 cases.

[5] Our review of these 415 cases revealed that while 137 of them referred to the MPA they
were not relevant to this research project. In the majority of these 137 cases, the court either
referred to a previous, often unreported, case that had earlier resolved an earlier MPA action
between the same parties or mentioned that the MPA did not apply because the action was
brought by formerly cohabitating but unmarried couples. The remaining 278 cases considered
at least one contentious issue relevant to this research project and most of the cases

considered more than one issue.

2 Campbell v. MacKenzie, 2003 ABPC 203 (determining that the MPA did not apply to a common law relationship)

% A “matrimonial property act” query does not catch all of the cases in which a judge applies that statute. We are
aware of a small number of cases, mainly oral decisions, where the court refers to the Matrimonial Property Act only
as the MPA and never provides a citation to the statute.



[6] We constructed a database based on the issues in the 278 cases that were reviewed in
detail. The structure and provisions of the MPA dictated most, but not all, of the types of issue.
The Alberta Court of Appeal recently described the structure of the Act in the following manner:

Section 7 of the MPA sets out a scheme for the distribution of property between

spouses. Certain property, including property acquired by a spouse before

marriage, is classified as exempt from distribution under that section: s. 7(2). Any

increase in the value of exempt property during the course of the marriage may

be distributed in a manner that the court considers just and equitable: s. 7(3).

Section 8 sets out the factors to be taken into consideration in making such a

distribution.

Section 7(4) deals with the distribution of non-exempt matrimonial property. It

sets forth a legal presumption of equal distribution. Only where, after considering

the factors in s. 8, the court concludes it would be unjust or inequitable to divide

the property equally may an unequal distribution of non-exempt property be

made.
Many of the issues therefore involved questions about what property to include within section 7,
the strength of the presumption of equality in section 7(4) and the applicability and importance
of the section 8 factors. Most of the other issues involved the interpretation and application of

other sections of the MPA, although the source of some issues — such as those about

cohabitation and costs — is not the MPA.

[7] Altogether, some 1,279 issues and sub-issues were identified within the total of 278
cases and noted in the database. The database we created allows sorting and filtering by issue
and sub-issue, case name, date, court, judge, type of decision (reserved, memorandum, oral),
lawyers, other proceedings (appeals, costs decisions, etc.), MPA section number, cases relied
upon in a particular case, and cases later relying on that particular case. While the outcome is
usually addressed in the notes column, one additional column that would have been very useful

to have, but which we did not provide for, was a column noting the result in each case and

4 Jensen v. Jensen, 2009 ABCA 272 at paras. 17-18 (Jensen).



whether it was an equal distribution or not. Each entry in the database is linked to an electronic
version of the relevant case and almost all entries include a reference to the specific paragraph
where the issue is discussed. It is our hope that this database will not only be used by Alberta
Law Reform Institute (ALRI) as they consider recommendations for reform of the MPA, but that

it also be made available to both academics and practitioners for their research purposes.

[8] Reading the cases and creating the database allowed sorting by issue and sub-issue to
determine which issues appeared most often in the case law. Sorting facilitated counting and
counting allowed the creation of the charts in Part lll. The familiarity with the case law that these
exercises engendered allowed a more subjective determination of which issues were most
contentious. Particularly troublesome issues were identified by competing lines of cases, by
lengthy discussions in numerous cases, by Court of Appeal decisions on issues and by their
persistent appearance over the ten year period under review. Finally, sorting by “cases relied
upon” identified those cases where the courts enunciated rules and presumptions to fill

perceived gaps in the MPA.®

[9] The most obvious limitation of our methodology is that we captured, for the most part,
only those MPA cases in which a court had issued written reasons.® We cannot say that the 278
cases we reviewed are representative in any way. We do not know what percentage of
matrimonial property cases result in a written decision that becomes publicly available. Statistics

on matrimonial property cases do not appear to be available. Statistics on divorce cases are

® Our “cases relied upon” category is a narrow category, much narrower than those used in the citation services
provided by the commercial databases. For example, we show Corbeil v. Bebris (1993), 141 A.R. 215, as being
relied upon 12 times, but Quicklaw indicates that case was followed 4 times, distinguished twice, explained twice and
mentioned 18 times. To qualify as a case relied upon for this research project, a case had to be the leading authority
for a specific principle, rule, presumption or policy.

® The list of 278 cases includes only twelve oral decisions.



available,” and what these statistics suggest is that the matrimonial property cases in our
database are the proverbial “tip of the iceberg,” with the vast majority of such cases not

reaching the stage of a published written decision.

lll. Summary of Case Law Review

[10] Figures 1 and 2 display the frequency with which issues appeared in the 278 cases that
we examined, with Figure 1 listing the most frequently arising issues and Figure 2 the least
frequently arising issues. As such, these two charts are the starting points for determining what

revisions to the MPA might be considered.

[11]  The most frequent issue discussed by the courts was whether or not to include
something as property within section 7 (assets included). Its corollary — assets excluded — is

”8 and section 7(1) merely

also a frequently discussed issue. The MPA does not define “property,
provides that “[t{lhe Court may, in accordance with this section, make a distribution between the
spouses of all the property owned by both spouses and by each of them.” These two categories
of issue — assets included and assets excluded — both have sub-issues based on the type of

things included or excluded. The two categories can therefore be discussed together, with the

focus on the types of things that give litigants, their lawyers and the courts the most problems.

! Mary Bess Kelly, “The Processing of Divorce Cases Through Civil Court in Seven Provinces and Territories”,
Juristat Spring 2010, online: Statistics Canada http://www.statcan.gc.ca/pub/85-002-x/2010001/article/11158-
eng.htm.

Both “household goods” and “matrimonial home” are defined in s. 1, but these definitions are more relevant to a
grant of exclusive possession of the matrimonial home and household goods under Part 2 of the MPA than to a
division of the property between the spouses under Part 1.



http://www.statcan.gc.ca/pub/85-002-x/2010001/article/11158-eng.htm�
http://www.statcan.gc.ca/pub/85-002-x/2010001/article/11158-eng.htm�
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[12] Figures 3 and 4 graphically display the types of things that figure most prominently in
disputes about whether or not they are property, with Figure 3 showing which types have been
excluded by the courts and Figure 4 indicating which have been included. Figures 3 and 4 do
not include types of things argued about in only one case. Figure 3 indicates that very few

things are not seen as “property.”
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post-separation property

corporation

o
N
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Figure 3: Assets excluded
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Figure 4: Assets included

[13] Figures 3 and 4 make clear that the most contentious types of property are pensions and

RRSPs, which turn out to be problematic in three ways: as to characterization as property,

10



valuation and method of distribution. We mention the method of distribution issue later when it
appears on the list of leading cases and their rules: see Figure 9. We therefore discuss all three
issues in a discussion of pensions in Part IV.G.2. Corporate assets and property acquired post-
separation may not stand out as disproportionate in frequency in Figures 3 and 4, but corporate
assets and the valuation of corporate assets do independently make our list of most frequently
raised issues: see Figure 1. We therefore deal with it in Part IV.G.1. We also note that section
8(f), which asks a court to consider whether the property was acquired when the spouses were
living separate and apart when making a distribution under section 7(4), figures prominently as
an issue in its own right in Figure 1. Because post-separation debts are frequently an issue and
can be acquired at the same time as post-separation property, we will discuss post-separation

property, including debts, as a separate issue in Part IV.M.

[14] Debts excluded and debts included both appear in the top ten issues in terms of
frequency. The MPA is silent on the topic of debts owed by both spouses or one of them and so
arguments about debts and how to deal with them are frequent. Although debt could be dealt
with as an aspect of the definition and scope of “property,” we will deal with it separately in Part

IV.H. because the type of debt, shown on Figures 5 and 6, appears to be an important factor.

interest

future disposition costs
student loans

taxes

post-separation debt

loans from family

legal fees

Figure 5: Debts excluded
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HELOC

division of debt
corporate debt

post separation debt

taxes

loans from family

Figure 6: Debts included

[15] In addition to post-separation debt, taxes and loans from family members appear as
frequent issues in both Figure 5 and 6. However, we discuss neither in Part IV. Taxes are most
often contentious in the valuation of corporations and we do discuss them as part of that topic.
The treatment of loans from family members is not really contentious as a matter of law. As was
observed in Sparrow v. Sparrow: "When a marriage breaks down, the parents of one spouse
will often claim a debt is owing for money that was advanced by them to their child during the

course of the relationship. Courts rightly look at such claims with suspicion."®

[16] Related to post-separation debt, but treated quite differently by the courts, is the issue of
occupation rent, an issue that figures prominently in Figure 1. Occupation rent is also an issue
that has made the Court of Queen’s Bench decision in Kazmierczak v. Kazmierczak'® one of the
most frequently relied upon cases, as can be seen in Figure 9. We discuss occupation rent in

Part IV.P.

[17] Dissipation of property, the section 8(I) factor, is the third more frequently arising issue. It

is the most frequently considered section 8 factor. It appears to be a way for lawyers to argue

o Sparrow v. Sparrow, 2006 ABCA at para. 55 (Sparrow).
' 2001 ABQB 610 (Kazmierczak QB).
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and judges to consider conduct in justifying unequal distribution of section 7(4) property. It is a
particularly troublesome issue, although it has benefited from the guidelines for the identification
of dissipation that were set out in Cox v. Cox,"" one of the most frequently relied upon cases

(see Figure 9). Dissipation is discussed in Part IV.L.

[18] The date of valuation continues to be a contentious issue and we discuss it in Part IV.E.
In our review, it is the fourth most frequently discussed matter. The MPA is silent on the date of
valuation but the first important Court of Appeal decision on the MPA, Mazurenko v.
Mazurenko, ™ held that the date of valuation is the date of trial. Nevertheless, almost thirty years
after Mazurenko was decided, courts continue to use other dates: see Figure 12. The apparent
lack of discretion to choose a date for valuation appears to be a troublesome issue in some
instances. The date of valuation therefore appears to be both a common and a problematic
issue, especially if one also includes the number of date of division issues. Date of division, as
an issue on its own, barely makes Figure 1 because it has arisen so recently, but it is a way

judges avoid using the date of trial as the date of valuation.™

[19] The fifth most frequently considered issue concerned the relationship of the MPA and
other acts. The other legislation that interacts most often in a controversial manner with the
MPA is shown on Figure 7. Not surprisingly, there is frequent interaction with the Divorce Act
and with spousal support orders. The approach used in most decisions follows Corbeil v.
Corbeil, where the Court of Appeal stated that an order for retroactive support must take into

account property division.™ In addition, Corbeil decided that support arrears can be capitalized

" 1998 ABQB 987.

'2(1981), 124 D.L.R. (3d) 406, 15 Alta. L.R. (2d) 357, 30 A.R. 34, 23 R.F.L. (2d) 113 (C.A.); leave to appeal denied
L1981] S.C.C.A. No. 108 (Mazurenko)

% See e.g. Buckler v. Buckler, 2009 ABQB 175 (Buckler) and Nasin v. Nasin, 2008 ABQB 219 (Nasin).

4 2001 ABCA 220 at para. 60 (Corbeil)
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and granted in lump sum as part of the division or to offset an equalization payment™ Still,
retroactive support for spouses or children remains a controversial matter, as does the question
of setting off arrears against adjusting or equalizing payments ordered under the MPA, and both

are discussed in more detail in Part IV.1.3.

CEA
Divorce Act

spousal support order
BIA

Figure 7: Relationship between MPA and Other Legislation

[20] The other two statutes that raise matrimonial property issues — the Bankruptcy and
Insolvency Act, RSC 1985, ¢ B-3 (BIA) and the Civil Enforcement Act, RSA 2000, c C-15 (CEA)
— are both related to debt, and they could be seen as part of that overarching issue. However,
the issues involving the CEA and BIA are predominantly issues about whether a matrimonial
property claim is property and about priorities, different issues than the usual debt issues and

we will deal with them separately in Part IV.l.1.and 2.

[21]  The sixth most frequently raised issue concerns section 8(m) and the courts’ ability to
take into account in a distribution “any fact or circumstance that is relevant.” The existence of
this factor is a hallmark of the Alberta approach because it highlights the courts’ discretion in
reaching a just and equitable distribution. What other facts or circumstances have commonly
been raised? Figure 8 summarizes this data. Except for inflation, the most common candidates

for “other factors” all relate to conduct: disclosure or non-disclosure, credibility and other

'S Ipid. at para. 66.
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conduct. Non-disclosure and credibility issues, however, seem to cause the courts the most
problems and we will focus on those candidates for section 8 status alone in Part IV.O, as well

as discussing conduct as a more general category in Part IV.R.

future events

gift

hard work

inflation

conduct

disclosure /credibility

Figure 8: Section 8(m) factors

[22] Before continuing to note various section 8 factors, we should state that we have
discussed the section eight factors collectively in their role in dividing the increases in value of
exempt property separately in Part IV.K. We have done so because the role of sections 8 is
different depending on whether the property is within the section 7(3) category or the section

7(4) category.

[23] The eighth most frequent issue is the question of the strength of the presumption of
equal sharing in section 7(4). As was the case with the date of valuation, this issue should have
been settled by Mazurenko but there is still resistance. In Mazurenko, Stevenson J.A. (as he
then was) emphasized that rebutting the presumption of equal distribution is an exception to the
rule.”® The strength of the presumption plays a key role in the interaction of section 7(4) and the

factors in section 8 and is discussed in Part I1V.D.

'® Mazurenko, supra note 12 at para. 20.
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[24] Rounding out the top ten issues is that of tracing exempt property under section 7(3)(a)
and, at number eleven, the more overarching issue of section 7(3) and the sharing of increases
in value of exempt property, a sharing that does not include any presumption of equality. We

discuss the two together in Part IV.J.

[25] We have already mentioned the twelfth issue, that of section 8(f) and property acquired
while the spouses were living separate and apart. The twelfth issue is controversial in ten per
cent of the cases we reviewed, and issues one through eleven are debated in ten to thirty per
cent of the cases. All of the remaining issues, however, are discussed in less than ten per cent
of the cases. We are no longer talking about frequently raised issues and, although we have
pointed out that some of the frequently raised issues are also the most troublesome ones, we

now turn to issues that are problematic, even if not frequently raised.

[26] One way to identify problematic issues is to look at the rules or presumptions that have
been created by the courts to supplement the MPA, principles and presumptions that are taken
up and relied upon by subsequent courts. As can be seen in Figure 9, there is a relatively small
number of leading cases and relied-upon rules and presumptions to aid in the interpretation and
application of the provisions of the MPA. There are three Supreme Court of Canada decisions,
none of them appeals involving the Alberta MPA."” Of the sixteen Alberta decisions, nine were
rendered by the Court of Appeal and seven by the Court of Queen’s Bench.'® Somewhat
surprisingly, many of the cases are decisions rendered within the last ten years. Only six of the

nineteen cases were decided prior to 2000. Finally, there are only ten discrete issues in this list.

"7 Maroukis v. Maroukis, [1984] 2 S.C.R. 137 (Maroukis) was an appeal from the Court of Appeal of Ontario involving
the Family Law Reform Act, R.S.0. 1980, c. 152; Hartshorne v. Hartshorne, [2004] 1 S.C.R. 550 (Hartshorne) is an
appeal from the Court of Appeal of British Columbia under the Family Relations Act, R.S.B.C. 1996, c. 128; and Peter
v. Beblow, [1993] 1 S.C.R. 980 is also an appeal from the Court of Appeal of British Columbia and involved a
common law relationship.

'® In Kazmierczak v. Kazmierczak, it is the Court of Queen’s Bench decision that is most relied upon (Kazmierczak
QB, supra note 10) and not the Court of Appeal decision (Kazmierczak v. Kazmierczak , 2003 ABCA 227
(Kazmierczak CA).

16



Peter v. Beblow (SCC): unjust enrichment
Panara v. Di Ascenzo (ABCA): unjust enrichment
Jensen v. Jensen (ABCA): analytical framework
Miller v. Miller (ABCA): bankruptcy

Nelson v. Nelson (ABQB): bankruptcy

Maroukis v. Maroukis (SCC): bankruptcy

Tinant v. Tinant (ABCA): bankruptcy

McAlister v. McAlister (ABQB): pension division..

Mazurenko v. Mazurenko (ABCA): s. 8 factors
Kazmierczak (ABQB): date of valuation
Hartshorne (SCC): s. 38 and disclosure

Metz v. Metz (ABQB): s. 8(1) dissipation
Mazurenko v. Mazurenko (ABCA): date of valuation
Jackson v. Jackson (ABCA): s. 36(1) and s. 7(3)(a)
Hughes v. Hughes (ABQB): s. 7(3) tracing

Cox v. Cox (ABQB): s. 8(1) dissipation

Corbeil v. Bebris (ABCA): s. 38 formalities
Kazmierczak (ABQB): occupation rent

Hodgson v. Hodgson (ABCA): analytical framework
Harrower v. Harrower (ABCA): s. 7(3) tracing
Hodgson v. Hodgson (ABCA): Date of valuation

Figure 9: Most Relied Upon Cases and Rules/Presumptions

[27] We have already discussed half of the ten issues listed in Figure 9 in our discussion of
the most frequently raised issues: bankruptcy, date of valuation, dissipation, section 7(3)(a)
tracing and occupation rent. The prominent appearance of these issues in both Figure 1 and
Figure 9 suggests that these are among the most troublesome of MPA issues as the judge-

made rules and presumption have not quieted discussion of those issues.
[28] The remaining five of the issues listed in Figure 9 suggest that cohabitation (which

necessitates unjust enrichment as a cause of action), the analytical framework used to apply the

MPA, the method of distributing pensions, section 38 and contracting out of the MPA and the

17



presumption of advancement in section 36 are also troublesome. However, because these
issues do not appear frequently in the case law, the principles or presumptions for which the
cases are cited appear to settled controversies. In these cases, the quieting rules or

presumptions might be considered for codification in the MPA.

[29] The appearance of Peter v. Beblow and Panara v. Di Ascenzo on the list of cases and
rules most relied upon does not suggest the need to codify rules to supplement the MPA.
Instead, it raises the vexing issue of cohabitation. The Supreme Court of Canada’s 1993
decision in Peter v. Beblow'® is one of the leading Canadian authorities on unjust enrichment
and the availability of the constructive trust as a remedy when one person had made a
substantial contribution to the property of another person without compensation and those two
persons are not married to each other. The Court of Appeal decision in Panara v. Di Ascenzo®
is one of the leading Alberta authorities on the same subjects. In the MPA context, Peter v.
Beblow is relied upon, for example, in cases where one or both married persons acquired

property during a period of cohabitation before marriage.?'

[30] Cohabitation makes our list of controversial issues even though the courts usually
merely note that the MPA does not apply to unmarried couples and those cases are not even
included in our list of 278 reviewed cases. Cohabitation appears on the list of frequently raised
issues in Figure 1 and the more limited category of cohabitation and the MPA — marking out
cases were the issue was the relationship of the MPA and cohabitation — appears in Figure 2.

If we add constructive and resulting trusts discussions, as well as the infrequently appearing

19 Supra note 17. It sets out the elements that must be proven for an action for unjust enrichment to succeed: “(1) an
enrichment; (2) a corresponding deprivation; and (3) the absence of a juristic reason for the enrichment.” It also
determined that the remedy of a constructive trust is appropriate when “monetary damages are inadequate and
where there is a link between the contribution that founds the action and the property in which the constructive trust is
claimed.” ltis relied upon for these common law tests.

20 2005 ABCA 47 (Panara).

2 See e.g. Bos v. Bos, 2007 ABQB 604; Hughes v. Hughes, 2006 ABQB 468 (Hughes).
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unjust enrichment issues, to the cohabitation issues because both the unjust enrichment cause
of action and the constructive trust remedy arise in the family property context in connection

with cohabiting but unmarried couples, cohabitation would appear in the “top ten” issues. Even
so, itis its problematic nature which attracts our attention in Part IV.B., especially as more and

more couples cohabit before they marry.

[31] The second of the remaining five issues is the four-step analytical framework adopted by
the courts to resolve matrimonial property disputes. The framework, first enunciated by the
Court of Appeal in 2005 in Hodgson v. Hodgson,? was confirmed indirectly by that court in
Jensen v. Jensen.” As the framework flows from the analytical structure of section 7, it is not
clear the framework provides any supplemental rules or presumptions. Nevertheless, because

of the strong reliance on the framework, we will discuss it in more detail in Part IV.C.

[32] The three remaining issues in Figure 9 — the distribution of pensions, section 38 and
contracting out of the MPA and the presumption of advancement in section 36 — all make our
list of most frequently raised issues independently. The distribution of pensions has been the

t,%* is the subject of study by the Manitoba

subject of law reform commission reports in the pas
Law Reform Commission at present,? and the difficulty of dealing with their distribution does
not seem to have decreased. Indeed, income-producing assets of various types appear to give
the courts difficulties and the property and distribution issues connected to corporate assets,

agricultural land and pensions will be considered together in Part IV.G. We have taken the

liberty of adding farm and ranch properties to the list of income-producing assets to be

22005 ABCA 13 (Hodgson).

2 Supra note 4.

2 Alberta Law Reform Institute, Division of Pension Benefits Upon Marriage Breakdown (Edmonton: Alberta Law
Reform Institute, September 1995).

% Manitoba Law Reform Commission, Current Projects, Distribution of Pensions, online:
http://www.gov.mb.ca/justice/mlrc/projects.html.
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discussed because these assets are the contentious subject matter of the most recent Court of

Appeal decisions, Jensen? and Klinck v. Klinck.?’

[33] The problems of income-producing assets — and also depreciated assets — is related
to the issue of the method of division or distribution of assets in general, issues found in Figure
1. A breakdown of assets divided by percentage of total matrimonial property and those divided
in specie (i.e., asset by asset) in cases where the method of division was itself an issue can be
seen in Figure 10 and is discussed in Part IV.U. The arguments about whether to distribute
assets in specie arises frequently with respect to corporate, farm and other income producing

assets, reinforcing their commonalities.

by percentage
by asset

0 2 4 6 8 10 12 14 16 18 20

Figure 10: Division of assets

[34] The types of sub-issues associated with the section 38 formalities of contracting out of
the MPA are summarized in Figure 11 and discussed in Part IV.V. The major sub-issue
appears to be that of independent legal advice, something not required by the MPA but
something which does seem to cause the courts concern. The duty of care sub-issue is related

to disclosure, which is dealt with separately in Part IV.S.

2 Supra note 4.
272010 ABCA 5 (Klinck).
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Mahr

acknowledgement
purpose

prenuptial agreement
duty of care
independent legal advice

Figure 11: Section 38 formalities

[35] The final issue listed in Figure 9 concerns section 36(2) and the presumption of
advancement. Section 36(1) provides that the Court “shall not apply the doctrine of presumption
of advancement to a transaction between the spouses in respect of property acquired by one or
both spouses before or after the marriage.” However, section 36(2) states that, notwithstanding
subsection 36(1), “the fact that property is placed or taken in the name of both spouses as joint
owners is proof, in the absence of evidence to the contrary, that a joint ownership of the
beneficial interest in the property is intended,” The Court of Appeal decision in Jackson v.
Jackson? — and its companion decision in Harrower v. Harrower?® — was released more than
twenty years ago. In Jackson v. Jackson, the husband’s mother gifted to the husband $60,000
and that money was used as the down payment on a jointly-owned matrimonial home. The
Court of Appeal upheld the decision of the trial judge, concluding that the husband had gifted
half of the funds to his wife, making that half of the original gift from his father divisible as
matrimonial property. Section 36(2) is therefore understood to set out a rebuttable presumption
that an exempt asset loses half of its value as exempt property upon being placed in joint
ownership, unless the presumption is rebutted. The application of Jackson v. Jackson’s

interpretation of section 36(1) does not seem to be at all problematic. The only issue appears to

28 (1989), 97 A.R. 153 (C.A.) (Jackson).
29 (1989), 97 A.R. 141 (Harrower).
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be a factual one, namely, whether there is evidence to rebut the presumption or not. As a result,

we do not discuss this matter in Part IV.

[36] Another possible issue that is best seen by comparing Figures 1 and 2 is the variation in
use and relevance of the section 8 factors. Mazurenko is cited as the precedent for the rule that
no priority should be given to any one or more of the section 8 factors.*® However, there are
many cases where a judge notes that she only considered two or three of the section 8 factors®'
and there are cases where the judge is quite clearly swayed by a single factor, most often
section 8(1I) (dissipation), section 8(m) (other facts) or section 8(f) (property acquired while
separate and apart). A look at Figure 1 reveals that subsections 8(1), (f) and the catch-all (m)
are the three most frequently discussed section 8 factors and we discuss them in Part IV. L., Q.
and F. respectively. In contrast, a review of Figure 2 indicates that the following factors rarely
enter into discussion: subsection 8(b) (contribution to business), (h) (gift or transfer to third
party), (i) (previous distribution of property) and (j) (prior court order). Section 8(b) tended to be
controversial only when one spouse contributed to a business owned by the other spouse,
which explains its low frequency. In a few cases, the failure of one party to contribute to a
business owned within the family has been used to justify an unequal division of the corporation;
see Walker v. Walker for a discussion of these cases.*? Gifts and transfers to third parties arise
in conjunction with section 10 and there were not many section 10 controversies either, leading
us to suggest the MPA provisions on this topic are unproblematic. Some prior distributions are
the result of agreements between the parties that do not meet the requirements of section 38
and the contentious issues tend to be considered under section 8(g), which is where we will

discuss them. Section 8(j) requires the existence of a specific fact that arises infrequently so its

0 see e.g. S\W.v. JW., 2005 ABQB 728 at para. 113; R.G. v. M.G., 2007 ABQB 273 at para. 14.; McAdam v.
McAdam, 2009 ABQB 109 at para. 16 (McAdam).

¥ See e.g. Busenius v. Busenius, 2006 ABQB 162 at para. 27 (Busenius)

322009 ABQB 209 at paras. 66-70 (Walker).

22



low frequency does not seem surprising. As a result, we do not discuss sections 8(b), 8(h), 8(i)

or 8(j) in Part IV.

[37] Neither do we discuss section 8(e) (duration of marriage), section 8(a) (contributions to
marriage and family), section 8(c) (contributions to property), section 8(d) (income, earning
capacity, liabilities, obligations) or section 8(k) (tax liability) in Part IV. Essentially, either the
case law on these subsections reveals no commonly argued troublesome issues or the
controversial issues are discussed as part of a different topic.

e Section 8(e) (duration of marriage): The main difficulty in application of section 8(e) is
that discussed under cohabitation in Part IV.B. and the discretion accorded the
courts in determining the length of marriage, combined with the underlying question
of whether length should even be a consideration given the fact that ss. 7(2) and 7(4)
implicitly but effectively account for length of marriage by their division of property
into pre-matrimonial and matrimonial property.

e Section 8(a) (contributions to marriage and family): As one of the primary factors
leading to the creation of the MPA, this factor continues to serve its purpose within
the division of matrimonial property without incident. The factor has been and
continues to be used, as it was recently in Verburg v. Verburg, as a way of
recognizing contributions to the marriage that are not financial in nature.®

e Section 8(c) (contributions to property): Section 8(c) appears to have been applied
as intended, although it is more frequently used to justify unequal distribution than to
support the presumption of equal division. Home improvements and mortgage

payments are the main focus and the use of section 8(c) will sometimes result in an

%2010 ABQB 201 at para. 27 (Verburg).

23



in specie distribution of property, with the contributing spouse receiving the property
which s/he improved.*

e Section 8(d) (income, earning capacity, liabilities, obligations): This section has been
interpreted quite narrowly as an opportunity to consider the disparate incomes of the
parties. This has a relationship to income and therefore spousal support, a
connection that was noted in Nuttall v. Rea, and Watson, J. stated that this factor is
better considered under spousal support.®® Although this section’s potential for use
specifically to divide income-producing assets exists, it appears to be unrealized in
the case law. As well, disability could fit under this section but appears not to have
been considered here to date.

e Section 8(k) (tax liability): We consider tax liability in discussing income-producing
assets in Part IV.G. Generally, this section is used to discount certain assets unless
the tax claimed is considered to be too speculative.*®* There do not appear to be any

other controversial issues with respect to this section.

[38] One issue that only appears in Figure 2 but that might be worth considering in any
reforms is that of the purpose of the MPA. The Court of Appeal appears to have felt the need to
state the purpose of the MPA rather forcefully in Jensen in 2009.% Unlike matrimonial property
legislation in other provinces, there is no preamble to the MPA setting out its purpose. It might
seem late to add such a statement to the act in order to aid in interpretation of the statute, but a
confirmation of the purposes might be considered in any reform package, particularly if issues

such as cohabitation are dealt with.

* See e.g., G.AM. v. C.A.M., 2008 ABQB 375 (G.A.M.).

% 2005 ABQB 151 at para. 292 (Nuttall).

% See e.g., Van Oirschot v. Van Oirschot, 2010 ABQB 211 at para. 74 (Van Oirschot.)
7 Jensen, supra note 4 at para. 1.
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[39] The last issue our review of the case law suggests is troublesome is the issue of costs.
They are an issue in almost ten per cent of the cases we reviewed and costs often seem to be
used to punish conduct such as dissipation, non-disclosure and lying. Costs seem to be used as
an alternative to an unequal distribution that relies on section 8(I) (dissipation) or, more
commonly, as an alternative to demanding that a statement disclosing the particulars of the
property of a spouse that is required by section 31 and by the Matrimonial Property Regulation®

be complete and accurate. This issue is discussed in Part IV.W.

[40] As can be seen in Figure 2 and by the provisions of the MPA that do not appear in
Figures 1 or 2, most of the sections of the MPA are uncontroversial. One of the more
unexpected results is the low frequency of any issues involving possession of the matrimonial
home under Part 2 of the MPA, other than the frequent and thorny and related issue of
occupation rent. Only section 21 concerning the effect of the sale of a home on an order for
possession and section 20 factors regarding matrimonial home possession even appear in
Figure 2, the list of infrequently arising issues. None of the other matters in Part Il of the MPA
appear in Figure 1. However, it may simply be that orders for possession, as interim measures,

are not often reduced to written judgments.

V. Frequently Raised and Troublesome Issues

[41] We turn now to a more detailed discussion of those issues we identified in Part Il as
being frequently contentious in the courts or particularly problematic. In this part of the paper we
add examples of the issues and identify sub-issues. The issues are not discussed in the same

order in which they were raised in Part lll. Instead, we have organized Part IV in a more

% Alta. Reg. 13/1999.
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analytically comprehensible manner, beginning with overarching issues such as the purpose of
the MPA and the analytical framework used by the courts. The balance of Part IV essentially

follows that analytical framework.

A. Purpose of the MPA

[42] The purpose of the MPA has not been a contentious issue in the past ten years,
although there was no leading case that set out the purpose in the time period under review
until 2009. A consideration of judicial statements of the act’s purpose might suggest whether
codification or revision is desirable, now that the legislation is less controversial than it was on

its introduction.®®

[43] The most recent and authoritative statement of the purpose of the MPA appears in the
2009 Court of Appeal decision in Jensen v. Jensen, where it is said to be to “legally recognize
marriage as an economic partnership, founded on the presumption that the parties intend to
share the fruits of their labour during and as a result of it, on an equal basis.”® The Court of
Appeal apparently felt the need to expressly state the purpose of the MPA in response to the
lower court’'s comment the “reality” is that “the contribution of each spouse is not always equal,
and matrimonial property should not be divided based on the fiction that it is."*' Prior to the
Court of Appeal decision in Jensen, the most often cited case on the purpose appears to have
been the Supreme Court of Canada decision in LeBlanc v. LeBlanc*? However, the LeBlanc

decision dealt with the matrimonial property legislation in force in New Brunswick in the 1980s,

% See Peter J.M. Lown and Frances L. Bendiak, “Matrimonial Property — The New Regime” (1979) 17 Alta. L. Rev.
372 (referring to the “lengthy if not tortuous process” that resulted in the proclamation of the MPA). .

Jensen, supra note 4 at para. 1. In the same case, the Court of Appeal also described the purpose as being to
“protect against inequities arising from dissolution of marriage and to recognize a social and economic partnership”:
ibid. at para. 20.

“'D.R.J. v. M.J., 2008 ABQB 380 at para. 64.
4211988] 1 S.C.R. 217 (LeBlanc).
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legislation with an express interpretative provision in the nature of a preamble that announced

the general framework and philosophy of the legislation.*?

[44] We note that preambles setting out the purposes of matrimonial property legislation are
not uncommon and where they exist they have been used by the courts as guides for rendering
their decisions.* Most preambles, including those of the Northwest Territories’ Family Law
Act,*® the Ontario Family Law Act*® and the Nova Scotia Matrimonial Property Act,*’ state the
same four purposes: to strengthen the role of the family in society; to improve the position of
children by clarifying issues of parental responsibility; to recognize that the contributions of
spouses to a marriage are equal regardless of their form; and to provide for the orderly and
equitable settlement of the affairs of spouses on marriage termination. The propriety of some of
these purposes has been critiqued by the Law Reform Commission of Nova Scotia in its March
1997 Final Report: Reform of the Law Dealing with Matrimonial Property in Nova Scotia.*® That
report recommended similar legislation express only two goals:

a) recognize that contributions to domestic relationships should be treated

equally regardless of their form, entitling each party to an equal part of the

shareable assets; and

(b) provide for the orderly and equitable settlement of the financial affairs of
couples on the ending of a relationship.*®

3 Marital Property Act, S.N.B. 1980, c. M-1.1, s. 2.

* See e.g., Serra v. Serra, 2009 ONCA 105 at para. 53

**S.N.W.T. 1997, c. 18.

*R.S.0. 1990, c. F.3.

*R.S.N.S. 1989, c. 275. The Preamble states:
WHEREAS it is desirable to encourage and strengthen the role of the family in society; AND
WHEREAS for that purpose it is necessary to recognize the contribution made to a marriage by
each spouse; AND WHEREAS in support of such recognition it is necessary to provide in law for
the orderly and equitable settlement of the affairs of the spouses upon the termination of a
marriage relationship; AND WHEREAS it is necessary to provide for mutual obligations in family
relationships including the responsibility of parents for their children; AND WHEREAS it is desirable
to recognize that childcare, household management and financial support are the joint
responsibilities of the spouses and that there is a joint contribution by the spouses, financial and
otherwise, that entitles each spouse equally to the matrimonial assets

8 Law Reform Commission of Nova Scotia, Final Report: Reform of the Law Dealing with Matrimonial Property in

Nova Scotia (Halifax, 1997) at 14-17, online: http://www.lawreform.ns.ca/Downloads/MPA_FIN.pdf (N.S. Final

Report)

** Ibid. at 17.
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B. Cohabitation

[45] Who does the MPA apply to? Section 3 provides that the person with standing to bring
an application for a matrimonial property order is a “spouse.”*® The definition of "spouse" in the
MPA does not extend to non-married parties in common law relationships: see for example
Hughes v. Hughes,®' Panara v. Di Ascenzo,* and Desimone v. Straub.*® An attempt to strike
down a Nova Scotia law mandating different treatment of married and common-law spouses for
the purposes of property division failed in the Supreme Court of Canada in 2002.** There is
therefore no constitutional requirement that cohabiting couples be included in the MPA’s

property-sharing regime.

[46] Nevertheless, cohabitation is a frequently raised issue within the current MPA and the
question therefore arises as to whether or not unmarried couples should be including within a
statutory regime that mandates an equal sharing of property. Currently in Alberta, when a
common-law partner seeks a share in the increase in value of family assets upon separation, he
or she must bring an unjust enrichment claim. The application of the equitable doctrine to
common law partners follows the fundamental principles established in the jurisprudence
relating to unjust enrichment generally: Peter v. Beblow.*® Panara v. DiAscenzo is the leading

Alberta precedent on this topic.*

0 The term “spouse” is defined in section 1(e) as including “a former spouse and a party to a marriage
notwithstanding that the marriage is void or voidable.”

> Supra note 21 at para. 6. .

52 Supra note 20 at para. 22.

%3 2010 ABQB 462 at paras. 40-41 (Desimone).

** In Nova Scotia (Attorney General) v. Walsh, 2002 SCC 83, [2002] 4 S.C.R. 325 (Walsh), the Supreme Court of
Canada dealt with the question of whether the exclusion of unmarried cohabiting opposite sex couples from the
definition of "spouse" in the Nova Scotia Matrimonial Property Act, supra note 47 violated s. 15(1) of the Charter of
Rights and Freedoms and held that it did not, finding that the distinction between marriage and common law
relationships, for purposes of legislation dealing with the division of property, was not discriminatory.

® Supra note 17at para. 2.

% Supra note 20.
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[47] As can be seen in Figure 12, because of the increase in the incidence of couples
cohabitating before marriage, the status of property acquired by a spouse before marriage but
while cohabiting is often a problem. The value of such property is exempt from distribution under
section 7(2)(c) of the MPA. In one notorious case (overturned on appeal), a six year marriage
was ruled a short marriage and its length offered as justification for an unequal division of
assets, despite the fact that the marriage was preceded by a six year period of cohabitation,*’
while in another case a six year cohabitation period was included in determining the total length

of the couple’s marriage.®®

[48] Other examples of the difficulties resulting from uncertainty as to when a marriage starts
for the purposes of section 7(2) are found in the judgments in T. (J.G.) v. N.(T.),* Underhill v.
Underhill,*® Verburg v. Verburg® and Behiels v. McCarthy.®® In T. (J.G.) v. N.(T.), the period of
cohabitation before marriage was counted for purposes of pension division.®® In Underhill, the
parties lived common-law in Calgary for eight months in 1993, until Mr. Underhill was
transferred to Edmonton. Ms. Underhill followed six months later and the couple reestablished
cohabitation. The parties married in 1995. The court included the period of cohabitation in
Edmonton (and that following a short period of separation), but not the period of cohabitation in
Calgary. In Verburg, a four year period of cohabitation before a ten year marriage and a two
year separation period prior to trial was summed to make a sixteen year relationship that was
the main justification for dividing increases in value of exempt property equally.® In contrast to

Verburg, in Beheils v. McCarthy the court divided the parties’ cohabitation and marriage into six

°" panara v. Di Ascenzo 2000 CarswellAlta 1814 (Q.B.).

¥ N. M. v. C.L.M., 2005 ABQB 724.

%2001 ABQB 949.

% 2005 ABQB 777 (Underhill).

o1 Supra note 33.

622010 ABQB 281 (Behiels).

83 “While the parties were married for 10.75 years over this time, they cohabited for 2.75 years prior to marriage. The
issue is whether these years of cohabitation should be included.” T. (J.G.) v. N.(T.), supra note 59 at para. 48.

% Verburg, supra note 33 at paras. 28-29.
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separate periods. Under section 7(3), when it came time to consider how to divide the increase
in the value of a house held in joint title and acquired in 2003 from the proceeds of the sale of a
house the husband had before they met, the court noted “the marriage was approximately 1.5
years and therefore of short duration . . . In fact, the time span between the Date of Separation
2 and the date of trial is more than three times the duration of the marriage.”® The short
duration marriage was used to justify the husband’s receiving over half of the increase in value
in the property that occurred after “Separation 2.” If cohabitation and marriage had both been
counted, as they were in Verburg, the relationship could have been said to have spanned ten or

eleven years and could not have been characterized as one of short duration.

[49] As the law currently stands, to make the property acquired during cohabitation prior to
marriage eligible for sharing, one party should start a separate action based on unjust
enrichment. Panara v. DiAscenzo recognized the role unjust enrichment may play in resolving
claims by parties who may have cohabitated before marriage.®® However, as the Court of
Appeal noted in Jensen v. Jensen, the problem with using equitable remedies to divide property

is the uncertain nature of the results.®’

[50] Manitoba’s Family Property Act suggests one way that assets acquired by a couple

while cohabiting before marriage could be dealt with. Section 4(2)(a) of that act provides that it
“applies to any asset acquired by a spouse before marriage if . . . the asset was acquired when
the spouse was cohabiting in a conjugal relationship with the other spouse immediately before
their marriage.” Such a provision would explicitly approve of the practice of many judges under

the MPA.

&5 Ibid, at para. 87.
66 Supra note 20.
67 Supra note 4 at para. 1.
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[51] Some provinces have recently amended their matrimonial property statutes to include
common law couples. In Manitoba, the Family Property Act defines "common-law partner" of a
person as someone who either registered a common-law relationship under The Vital Statistics
Act, or cohabited with him or her in a conjugal relationship for a period of at least three years
and provides each spouse and common-law partner has the right to an accounting and an
equalization of assets.®® In Saskatchewan, the Family Property Act defines "spouse” to include
two persons who are cohabiting or have cohabited with the other person as spouses
continuously for a period of not less than two years.® Other provinces are contemplating their
inclusion.” The British Columbia White Paper on Family Relations Act Reform: Proposals for a

New Family Law Act, released in July 2010, canvasses the issue at length.

C. Analytical framework

[52] One of the major developments in the last ten years has been the authoritative
statement of an analytical framework for matrimonial property actions. In Hodgson v. Hodgson,
the Court of Appeal set out that framework as follows:

Sections 7 and 8 of the MPA describe a four-step process of exclusion
and qualification that begins at the most inclusive point, as far as available
property is concerned, the date of trial. The process begins with a consideration
of all of the property owned by both spouses, providing special treatment for
certain assets (7(2) and 7(3)) and then applying a presumption of equality to the
remaining assets (7(4)).

The first step is to determine all property owned at date of trial. The trial
judge then moves on to the second step which is to discern the property that is
exempt from distribution under section 7(2), or that can be traced to section 7(2)

68 Supra note 43, ss. 1 and 13.

9 gs. 1997, c. F-6.3. This amendment followed the release of a Law Reform Commission of Saskatchewan
Discussion Paper on Common Law Relationships under the Matrimonial Property Act that suggested the legislation
include long-term common law partners. Similar recommendations were made by the Ontario Law Reform
Commission, Report on the Rights and Responsibilities of Cohabitants under the Family Law Act (1993) and the
Nova Scotia Final Report, supra note 48.

0 White Paper on Family Relations Act Reform: Proposals for a New Family Law Act (Victoria, British Columbia:
Ministry of Attorney General, July 2010) at 81-82 (White Paper).
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property. The value of that property, as at date of acquisition, or date of marriage,
is then excluded from distribution. This exemption is understandable when one
considers the types of property included in section 7(2). These assets, generally,
are not connected to the marriage.

The third step requires the trial judge to determine what property falls
under section 7(3). This includes the increase in the value of exempt property,
from the date of acquisition or marriage, to the date of trial. That property is then
distributed between the parties in a manner that is just and equitable. No

statutory presumption of equality exists with respect to this property, and the trial
judge’s discretion is exercised by taking the section 8 factors into consideration. .

Finally, the trial judge is obliged to divide the balance of the remaining

assets equally, unless it would be unjust and inequitable to do so considering the

factors set out in section 8. The courts are properly reluctant to interfere with the

principle of equality on section 7(4) property. It is open to the trial judge to do so,

however, where equal division would be unjust and inequitable.”’
[53] Hodgson’s analytical framework has generally been well received. However, there are
some odd exceptions. In Walker v. Walker, for example, the court held that it “must make an
initial determination as to whether there was an ‘oral or written agreement between the spouses’
which, although not determinative of the issue of entitlement, will help this Court make that
determination.” "* The court thus elevated the factor in section 8(g) — an agreement that did not
meet the formal requirements in section 38 — and considered it before even determining what
property was owned by the parties as at the date of trial. After determining that there was an
agreement, the court then con