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ALBERTA LAW REFORM INSTITUTE

The Alberta Law Reform Institute was established on January 1, 1968, by the
Government of Alberta, the University of Alberta and the Law Society of Alberta for
the purposes, among others, of conducting legal research and recommending
reforms in the law. Funding of the Institute's operations is provided by the
Government of Alberta, the University of Alberta, and the Alberta Law Foundation.

William H. Hurlburt, Q.C., one of the Institute’s counsel, has carriage of this
updated project on one aspect of survival of actions. He has prepared this
Consultation Memorandum and we are grateful for the clarity of this analysis and
speed of preparation of the document.



PREFACE AND INVITATION TO COMMENT

Comments on this consultation memorandum should be in the Institute's
hands by November 30, 1997. Comments in writing are preferred. Our address is:

Alberta Law Reform Institute,
402 Law Centre,

University of Alberta,
Edmonton, Alberta, T6G 2H5.

Fax: (403) 492-1790

The Institute’s electronic mail address is:

reform@alri.ualberta.ca

This and other Institute publications are available to view or download at the
ALRI website: http:/ /www.law.ualberta.ca/alri/ .

The reader’s opinion will be much more useful to the Institute if we
understand the reasons for it. We would therefore very much appreciate it if any
comments and opinions could be accompanied by reasons. If a comment or opinion is
based on the acceptance of any of the arguments set out in this Consultation
Memorandum, it would be sufficient to indicate the argument that has been
accepted, though such an indication would not preclude the reader from making
their own statement of reasons.
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SHOULD A CLAIM FOR LOSS OF A CHANCE OF
FUTURE EARNINGS SURVIVE DEATH?

Consultation Memorandum

|.  INTRODUCTION

This Consultation Memorandum solicits the reader’s views and comments on the
following question: should a deceased person’s estate be entitled to claim damages
from a wrongdoer for the loss of the deceased person’s chance of future earnings? To
put the question another way: should a claim for damages for the loss of a chance of
future earnings survive the death of the person who has suffered the loss?

The fact situation that gives rise to this question is as follows:
(1) A person has a chance of future earnings.

(2) A wrongful act deprives the wronged person of that chance.
(3) The wronged person dies.

In Duncan Estate v. Baddeley et al.' the majority of the Court of Appeal held
that the claim should survive the wronged person’s death, that is, the Court
answered the question yes. They awarded damages to the wronged person’s estate
against the wrongdoer for the loss of the chance. In so doing, they interpreted secs.
5 and 6 of the Survival of Actions Act as permitting the award. However, this
interpretation of the Act is not inevitable, and it is possible that the question may
fall for decision by the Supreme Court of Canada in this? or a future case. It is

1 (1997) 196 A.R. 161; (1997) 145 D.L.R. (4th) 708 (Alta. CA). Kerans and Cote JJA constitute the
majority. Lieberman JA dissented. Page references in the text are to the Alberta Reports.

2 An application for leave to appeal to the Supreme Court of Canada was filed on June 3, 1997.



desirable that the legislation make it clear either that the claim survives the
wronged person’s death or that it does not.

We therefore think that the policy question whether or not a claim for
damages for the loss of a chance of future earnings should be canvassed and
answered, and we propose to canvass and answer it. This Consultation
Memorandum is the vehicle for our consultation.



IIl. BACKGROUND

A. The Common Law

Two common law rules are relevant:
1. Damages could not be recovered from a wrongdoer for causing death.

2. A cause of action in tort was extinguished by the death of the person who
had the right to sue on it.

These two rules prevented the estate of a deceased person from claiming
damages from a wrongdoer which a living injured plaintiff could claim. The two
rules earned the reproach that “it is cheaper to kill than to maim”. It seemed unfair
that a deceased victim should not be compensated where a living victim would be
compensated, and it seemed unfair that a wrongdoer should get off without paying
merely because the victim died.

B. Statutory reforms

(1) Enactment of early survival-of-actions statutes

Statutes were enacted to cure the perceived injustice of the common law rules. The
early statutes merely said that a cause of action survived death, usually with one or
more exceptions, actions for libel and slander being the Alberta exceptions. Many
statutes were later amended to exclude some particularly personal heads of
damage, including, for example, damages for pain and suffering, for the loss of
expectation of life, and for the loss of “amenities” or the enjoyment of life.

(2)  Alberta Survival of Actions Act

In 1977, this Institute, in its Report No. 24, Survival of Actions and Fatal Accidents
Amendment, recommended the adoption of almost all of the Uniform Survival of
Actions Act® including the Uniform Act’s counterparts of secs. 2, 5 and 6 of the
present Alberta Survival of Actions Act. In 1978, the Legislature enacted the

3 The Uniform Survival of Actions Act was adopted by the Conference of Commissioners on Uniform
Provincial Legislation (now the Uniform Law Conference) as a model for legislation by the provinces
and territories: 1963 Proc. CCULC 28, 136. The Uniform Act is also included in Consolidation of
Uniform Acts, Uniform Law Conference as #45-1.



present Act,! which largely but not completely implemented the Institute’s
recommendations.

Secs 2, 5 and 6 of the Survival of Actions Act read as follows:

2 A cause of action vested in a person who dies after January 1, 1979 survives for
the benefit of his estate.®

5 If a cause of action survives under section 2, only those damages that
resulted in actual financial loss to the deceased or his estate are recoverable
and, without restricting the generality of the foregoing, punitive or
exemplary damages or damages for loss of expectation of life, pain and
suffering, physical disfigurement or loss of amenities are not recoverable.®

6 If the death of a person was caused by an act or omission that gives rise to a
cause of action, the damages shall be calculated without reference to a loss
or gain to his estate as a result of his death, but reasonable expenses of the
funeral and the disposal of the body of the deceased may be included in the
damages awarded, if the expenses were, or liability for them was, incurred
by the estate.

So,

(1) all causes of action survive the death of the person in whom they are
vested, but

(2) the damages that can be recovered

(a) are to be limited to “actual financial loss” to the deceased or to the
estate, and

* 1978 S.A. ¢. 35, now R.S.A. 1980 c. S-30.

® The Uniform Act would have excluded from survival causes of action in adultery, seduction and
inducing one spouse to leave another. The Alberta Act does not exclude them.

5 The Uniform Survival of Actions Act used the words “actual pecuniary loss” instead of “actual

financial loss”, a change which does not change the meaning of sec. 5. Otherwise secs. 5 and 6 follow
the Uniform Act.



(b) are to be calculated, except for specifically-listed items, without
reference to any loss or gain to the estate as a result of the death.

In the Duncan case, the majority of the Court of Appeal held that the loss of a
chance of future earnings

(a) 1s an “actual financial loss” so that damages for it are not excluded by sec.
5, and

(b) 1is aloss to the deceased rather than a loss to the deceased’s estate so that
sec. 6 does not require that damages shall be calculated without reference
to it.

The Court’s interpretations are contrary to the view of the Conference of
Commissioners on Uniformity of Laws in Canada, the drafters of the Uniform Act.
The report of the Alberta Commissioners on which the Conference acted’ made the
following statement:

At least one of the provinces excludes damages for death and
compensation for expected earnings subsequent to death. We think this
exclusion is not necessary because these items are not included in the first
place; they are not surviving rights.

The draft Uniform Act prepared by the Alberta Commissioners in 1962 contained a
specific exclusion from survival of “loss of expectancy of earnings subsequent to
death” as sec. 6(1)(f), but the Commissioners’ note said that they recommended the
restrictions in the draft “except (f) (taken from B.C.) which we think is not
recoverable anyway”.? That is to say, they thought that “loss of expectancy of
earnings subsequent to death” would not be included in “actual pecuniary loss” and
therefore saw no need to make a specific exclusion. The final draft of the Uniform
Act did not include exclusion (f), and, as the Conference acted on the Alberta
Commissioners’ report, it may be inferred that the deletion was made because the
Conference agreed with their views.

7 See the Report of the Alberta Commissioners, The Survival of Actions Act, 1961 Proc. CCULC 110.

8 1962 Proc. CCULC 86.



The question whether a claim for loss of a chance of future earnings should
survive a wronged person’s death was not discussed in the Institute’s Report No. 24
which led to the enactment of the Survival of Actions Act. The Institute made the
same assumption as the Conference, that is, that the words “actual pecuniary loss”
in the Uniform Survival of Actions Act did not include the loss of a chance of future
earnings, and consequently that an Alberta Survival of Actions Act based on the
Uniform Act would exclude the claim for damages for loss of a chance of future

earnings.

The question for discussion, however, is not what the Conference, the Institute
or the Legislature intended, nor is it whether or not the Court of Appeal’s
interpretation of the Survival of Actions Act is right. The question is what the law
should say on the point.

C. Statute law of other provinces and the territories

Six other Canadian provinces and territories, New Brunswick, Newfoundland, Nova
Scotia, PEI, Saskatchewan and Yukon, restrict the damages recoverable by an
estate to “actual pecuniary loss” or “actual financial loss”. All but two of these
(Newfoundland and Nova Scotia) also provide for the calculation of damages
without reference to a loss or gain to the estate, and Manitoba also has that
provision. Two provinces, British Columbia and Saskatchewan specifically prohibit
the recovery by an estate of damages for the deceased person’s loss of future earning
capacity.



lll. POLICY DISCUSSION

A. What has the deceased person lost?

The loss or damage under discussion is sometimes characterized as “loss of future
earnings”. Use of this term suggests that future earnings existed or were inevitable
at the time of the wrong done to the plaintiff, but this is not so: there is no way of
knowing whether and how much a person will earn in the future. Alternatively, the
loss or damage is sometimes characterized as “loss of earning capacity” or “ability to
earn”. Use of this term suggests that “earning capacity” or “ability to earn” is
inbuilt into an individual, but there is at most a certain kind of interaction between
the individual’s qualities and their environment—continued health and the
availability of jobs, for example—that may or may not make a person’s services or
entrepreneurial qualities of value at a given future time. The three terms—*loss of
future earnings”, “loss of earning capacity” and “ability to earn”—are at best
imprecise and are likely to lead to mislead.

In the Duncan case, Kerans JA said at page 163:

“..in my view the settled law is that a claim for loss of any future earnings
is to be assessed on a simple probabilities basis, as a loss of a chance”.

This reflects the reality of the situation. It seems to us that the most accurate
designation of what the wronged person loses is “a chance of future earnings”, and
we will use that term throughout this Consultation Memorandum.

B. Policy Arguments

(1)  Purpose of this section

We will attempt here to set out the opposing arguments and counter-arguments in
an objective way so that the reader will have a basis for considering the policy
question.

(2) Arguments

(@) Damages for loss of a chance of future earnings should be allowed: basic argument
The basic argument in favour of allowing a deceased person’s estate to claim for
damages for loss of a chance of future earnings is as follows:

(1) The chance of future earnings has value to the possessor.

7



(2)

(3)

(4)

The wrongdoer’s wrongful act deprives the wronged person of that
chance.

On ordinary legal principles and on grounds of justice, the wrongdoer
should compensate the wronged person for the loss of the chance.

The wrongdoer should not be allowed to escape paying for a wrong on the
mere grounds that the wronged person has died.

Note that the wrongful conduct in the Duncan case was negligence. The

argument would also apply in the case of an intentional tort and might be
considered to be stronger.

(b) Damages for loss of a chance of future earnings should not be allowed: basic arqgument
The basic argument to the contrary is as follows:

(c)

)

(1)

(2)

(3)

The primary purpose of awarding damages should be to compensate
persons who have suffered loss.

By the very nature of things, an award of damages for the loss of a chance
of future earnings cannot compensate a deceased person or be enjoyed by
a deceased person; the loss is purely personal and has had no effect on
the estate which the deceased person leaves.

If the person who has suffered the loss has died, the damages must
necessarily go to someone who did not suffer the loss, which is contrary to
ordinary legal principle and to justice.

Allowing damages for loss of a chance of future earnings will confer a windfall on the
persons entitled to the proceeds of the deceased person’s estate

Argument for the proposition

Another way in which the basic argument against allowing an estate to claim for
the loss of a chance of future earnings is sometimes put is that

“...there are some items of damage that are in a different category. Like claims for
adultery, seduction and enticement, they are peculiarly personal. Compensation
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