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PREFACE AND INVITATION TO COMMENT

Comments on the issues raised in this

Memorandum should reach the Institute by
April 30, 2004.

This consultation memorandum addresses issues concerning a wide but
inter-related range of subjects: Amendment of Pleadings; Joinder of Claims and
Consolidation of Actions; Joinder of Parties; Third Party Claims; Counterclaims; and
Representative Actions. Having considered case law, comments from the Bar and the
Bench, and comparisons with the rules of other jurisdictions, the Committee has
identified a number of issues and made preliminary proposals. These proposals are not
final recommendations, but proposals which are being put to the legal community for
further comment. These proposals will be reviewed once comments on the issues
raised in the consultation memorandum are received, and may be revised accordingly.
While this consultation memorandum attempts to include a comprehensive list of
issues in the areas covered, there may be other issues which have not been, but should
be, addressed. Please feel free to provide comments regarding other issues which
should be addressed.

We encourage your comments on the issues and the proposals contained herein.

Y ou may respond to one, afew or many of the issues addressed. Y ou can reach us
with your comments or with questions about this consultation memorandum or the
Rules Project on our website, by fax, mail or email to:

AlbertaLaw Reform Institute

402 Law Centre

University of Alberta

Edmonton AB T6G 2H5

Phone: (780) 492-5291

Fax: (780) 492-1790

E-mail: reform@alri.ualberta.ca

Website: http://www.law.ualberta.ca./alri/
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The process of law reform is essentially public. Even so, you may provide
anonymous written comments, if you prefer. Or you may identify yourself, but request
that your comments be treated confidentially (i.e., your name will not be publicly
linked to your comments). Unless you choose anonymity, or request confidentiality by
indicating thisin your response, ALRI assumes that all written comments are not
confidential. ALRI may quote from or refer to your comments in whole or in part and
may attribute them to you, although usually we will discuss comments generally and
without specific attributions.
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BACKGROUND

A. The Rules Project

The Alberta Rules of Court govern practice and procedure in the Alberta Court of
Queen’s Bench and the Alberta Court of Appeal. They may also apply to the
Provincial Court of Alberta whenever the Provincial Court Act or regulations do not
provide for a specific practice or procedure. The Alberta Rules of Court Project (the
Rules Project) is a 3-year project which has undertaken a major review of the rules
with aview to producing recommendations for a new set of rules by 2004. The Project
is funded by the Alberta Law Reform Institute (ALRI), the Alberta Department of
Justice, the Law Society of Albertaand the Alberta Law Foundation, and is managed
by ALRI. Overall leadership and direction of the Rules Project is the responsibility of
the Steering Committee, whose members are:

The Hon. Mr. Justice Neil C. Wittmann (Chair), Court of Appeal of Alberta
The Hon. Judge Allan A. Fradsham, Provincial Court of Alberta

Rob Anderson (Observer), Acting Secretary, Rules of Court Committee
Peter J.M. Lown, Q.C., Director, AlbertaLaw Reform Institute

The Hon. Justice Eric F. Macklin, Court of Queen’s Bench of Alberta

Alan D. Macleod, Q.C., Macleod Dixon

The Hon. Justice June M. Ross, Court of Queen’s Bench of Alberta
Phyllis A. Smith, Q.C., Emery Jamieson LLP

The Hon. Justice Joanne B. Veit, Court of Queen’s Bench of Alberta

B. Project Objectives

The Alberta Rules of Court have not been comprehensively revised since 1968,
although they have been amended on numerous occasions. The Rules Project will
address the need for rewriting that has arisen over the course of thislengthy period. As
well, the legal community and the public have raised concerns about timeliness,
affordability and complexity of civil court proceedings." Reforms have been adopted

! Notable recent civil justice reform projects responding to these concerns include: Ontario Civil Justice

Review, Civil Justice Review: First Report (Toronto: Ontario Civil Justice Review, 1995) and Ontario

Civil Justice Review, Civil Justice Review. Supplemental and Final Report (Toronto: Ontario Civil Justice
(continued...)

Xiii



in Alberta and elsewhere to address these issues. In Alberta, some of these new
procedures have been included in amendments to the rules, others have been
implemented by other means, such as practice directives. The Rules Project will
review and assess reform measures that have been adopted and consider other possible
reforms.

The Steering Committee approved four Project Objectives that address both the
need for rewriting the rules and reforming, or at least rethinking, practice:

Objective # 1: Maximize the Rules' Clarity
Results will include:

. simplifying complex language

. revising unclear language

. consolidating repetitive provisions

. removing obsolete or spent provisions
. shortening rules where possible

Objective # 2: Maximize the Rules’ Useability

Results will include:

. reorganizing the rules according to conceptual categorieswithin a coherent
whole

. restructuring the rules so that it is easier to locate relevant provisions on
any given topic

Objective # 3: Maximize the Rules’ Effectiveness

Results will include:

. updating the rulesto reflect modern practices

. pragmatic reforms to enhance the courts' process of justice delivery

! (...continued)

Review, 1996) [Ontario Civil Justice Review]; The Right Honourable H.S. Woolf, Access to Justice:
Interim Report to the Lord Chancellor on the Civil Justice System in England and Wales (London: Lord
Chancellor’s Department, 1995) [ Woolf Interim Report] and The Right Honourable H.S. Woolf, Access to
Justice: Final Report to the Lord Chancellor on the Civil Justice System in England and Wales (London:
HM SO, 1996) [ Woolf Report]; and Canadian Bar Association, Task Force on Systems of Civil Justice,
Report of the Task Force on Systems of Civil Justice (Toronto, Ontario: Canadian Bar Association, 1996)
[CBA Report].
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. designing the rules so they facilitate the courts’ present and future
responsiveness to ongoing technological change, foreseeable systems
change and user needs

Objective # 4: Maximize the Rules’ Advancement of Justice System Objectives

Results will include:

. pragmatic reforms to advance justice system objectives for civil procedure
such as fairness, accessibility, timeliness and cost effectiveness

C. Purpose Clause

In all Canadian jurisdictions other than Albertaand Saskatchewan, the rules contain a
general principle to the effect that they are to be interpreted liberally to secure the just,
most expeditious and |east expensive determination of every proceeding on its merits.
The Steering Committee views this purpose clause as consistent with the Project
Objectives and proposes the inclusion of such aclause in the new rules.

D. Legal Community Consultation

Rules reform should address the needs and concerns of the users of the civil courts. As
informed users of the system, and as representatives for public users, lawyersplay a
particularly essential role in reform. In conducting the Rules Project, ALRI has been
looking to the legal community, including both lawyers and judges, to provide the
information and views that give the project its direction.

Consultation with the legal community commenced in the fall of 2001 with
ALRI presentations to 9 local bar associations across the province. Thiswas followed
by 17 meetings with law firms and Canadian Bar Association (CBA) sectionsin
Edmonton and 17 meetings with law firms and CBA sections in Calgary. In addition,
there were meetings with Queen’s Bench justices and masters, and Provincial Court
judges. An Issues Paper describing the Rules Project and seeking input on a range of
issues was widely distributed in paper form and made available on the ALRI website
and through links on the Law Society of Alberta, Alberta Courts, Alberta Justice and
Justice Canada websites. In addition to the input received through consultations with
local bar associations, firms and CBA sections, ALRI received 64 |etters and e-mails
from the legal community with feedback on the Rules Project.
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Input from the legal community, whether in the form of letters, e-mails or notes
from meetings, was categorized and entered into a central ALRI database. As of
September 23, 2002, this database numbered 288 pages and contained 783 comments
on different aspects of the civil justice system. This input has been provided to the
Rules Project working committees on an ongoing basis, and is summarized in a Report
available on our website: <http://law.ualberta.ca/alri/>. Excerpts from the Report are
set out under the subheadings below.

1. Objectives and approach of the Rules Project

There was widespread agreement among those who commented on this issue that one
of the objectives of the Rules Project should be to make the existing rules shorter,
more organized and generally more user friendly. Many respondents also expressed
the view that some degree of flexibility and informality needed to be retained in the
rules such that counsel may reach agreements as to scheduling and other matters
amongst themselves. In asimilar vein, while some felt that fairly detailed rules are
required, others expressed the view that the rules should stay away from “micro
managing” and instead provide broad directions and principles for counsel to abide by.

Another theme running through many of the responses in this area was that the
Rules Project should not go too far in trying to rewrite the substance of the rules — if it
is not broken, the Project should not try to fix it. Some respondents voiced concerns
about the existing rules annotation becoming redundant and procedural points needing
to bere-litigated if there are too many significant changes.

Some of the responses raised the issue of implementation of the new rules — it
was suggested that the educational and transitional process for the bench and bar
should be an important component of the Rules Project.

2. Models from other jurisdictions

Some recommended |ooking to the British Columbia Rules of Court as a model — the
comments reflected the view that these rules are short, effective, well-organized and
generally user-friendly. Others thought that the Ontario Rules are amodel of good
organization. Another model suggested for consideration in framing the new rules was
the Code of Professional Conduct. The new rules could be fixed, kept fairly short and

XVi



simple, and be amplified by commentaries and rulings which could change from time
to time. Finally, some commented that the Federal Court Rules are not a good model.

3. Uniformity

A frequent comment was that it would be useful to make Alberta practice as consistent
with other provinces as possible, particularly the western provinces, due to the
increase in inter-provincial litigation and the relaxation of mobility rules.

4. Regional concerns

Some respondents commented that the concerns addressed by the rules do not
necessarily apply in smaller centres. Sometimes the problems are “big city/big file”
problems, but the “solutions” are imposed across the board. Another point raised was
that judges visit from Edmonton, Calgary and elsewhere and each judge brings his or
her own practice, which complicates practice in the smaller centres.

5. Application and enforcement of the rules

A frequently expressed concern was that the rules are not being consistently applied
and enforced. Respondents pointed out that people need to know that the rules will be
applied in a predictable manner, that they will be enforced, and that judges will not
Impose steps not contemplated by the standard rules. Some also commented on the
differences in application by clerksin Edmonton and Calgary. There were concerns
that clerks are making policy, for example, the “ docketing statement” which is
required in the Calgary Court of A ppeal.

E. Public Consultation

A Public Consultation Paper and Questionnaire was prepared and distributed to
organizations with interests that relate to the civil justice system and to the general
public. Despite extensive circulation of the Questionnaire, the return rate was
disappointing. A total of 98 questionnaires were received by the cutoff date of

June 30, 2002. A Public Consultation Paper describing the responses has been
prepared and is available on our website: <http://law.ualberta.ca/alri/>. Some of the
respondents indicated awillingness to participate in focus groups about rules reform.
In the fall of 2002, focus groups were conducted in Edmonton and Calgary. A Report
of the Focus Groups has been prepared and is also available on the website.
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Overall, survey respondents provided insightful feedback and suggestions on
various aspects of the Alberta Rules of Court. While many areas received moderate to
relatively high satisfaction scores, the purpose of this study is to focus on areas of
improvement, or areas receiving relatively high dissatisfaction ratings. Aspects under
study can be grouped into high, medium and low levels of respondent dissatisfaction.

Aspects with high levels of dissatisfaction (50% or more of respondents
dissatisfied) included:

. cost of legal fees;

. time to resolve legal cases; and

. the overall legal process.

Aspects with medium levels of dissatisfaction (40 - 49% of respondents
dissatisfied) included:

. court forms;

. information available through the court;

. ease of understanding of the legal process;

. the trial;

. the discovery stage; and

. interlocutory hearing(s).

Aspects with lower levels of dissatisfaction (30 - 39% of respondents
dissatisfied) included:

. documentation required,

. alternativesto a full trial;

. the pleadings stage; and

. formality of the legal process.

F. Working Committees

Over the course of the Rules Project, working committees have been and will be
established to examine particular areas of the rules. The committee structure reflects
the “rewriting” and “rethinking” objectives of the Rules Project, and ensures that
specialized topics will be reviewed by persons with relevant experience. The General
Rules Rewrite Committee and the “Rethink” Committees dealing with Early
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Resolution of Disputes, M anagement of Litigation, and Discovery and Evidence were
the first to commence. Specialized areas of practice are now being reviewed by
committees dealing with rules relating to the Enforcement of Judgments, Appeals,
Costs, Judicial Review and Criminal Practice.

G. Process for Developing Policy Proposals

The major task for working committees is the development of policy proposals
regarding the topics included in their mandates. The committees consider the project
objectives and purpose clause, rules from other jurisdictions, research prepared by
ALRI counsel, and information received in the consultation process. At the current
stage of the Rules Project, the committees are concerned with issues of policy, dealing
with civil practice and the content of the rules. Drafting issues, such as the
organization and the wording of therules, will be addressed at a later stage.

H. General Rewrite Committee

The Committee members are:

The Hon. Justice Brian R. Burrows (Co-Chair), Court of Queen’s Bench of Alberta

The Hon. Justice Terrence F. McM ahon (Co-Chair), Court of Queen’s Bench of
Alberta

The Hon. Judge Allan A. Fradsham, Provincial Court of Alberta

The Hon. Justice Eric F. Macklin, Court of Queen’s Bench of Alberta

The Hon. Justice June M. Ross, Court of Queen’s Bench of Alberta

James T. Eamon, Code Hunter LLP

Alan D. Fielding, Q.C., Fielding Syed Smith & Throndson

Debra W. Hathaway, Counsel, Alberta Law Reform Institute

William H. Hurlburt, Q.C., Alberta Law Reform Institute

Alan D. Macleod, Q.C., Macleod Dixon

Sheryl Pearson, Alberta Law Reform Institute

Wayne Samis, Deputy Clerk, Court of Queen’s Bench of Alberta

I. Consultation Memorandum

This Consultation Memorandum covers awide but inter-related range of subjects:
Amendment of Pleadings (Chapter 1) (which includes amendments adding, deleting
and substituting parties); Joinder of Claims and Consolidation of Actions (Chapter 2);
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Joinder of Parties (Chapters 3 and 4); Third Party Claims (Chapter 5); Counterclaims
(Chapter 6); and Representative Actions (Chapter 7). It organizes discussion under 43

issues distilled from research, consultation and the experience and views of the
General Rewrite Committee.
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EXECUTIVE SUMMARY

A. Introduction

This Consultation Memorandum covers a wide but inter-related range of subjects:
Amendment of Pleadings (Chapter 1) (which includes amendments adding, deleting
and substituting parties); Joinder of Claims and Consolidation of Actions (Chapter 2);
Joinder of Parties (Chapters 3 and 4); Third Party Claims (Chapter 5); Counterclaims
(Chapter 6); and Representative Actions (Chapter 7). It organizes discussion under 43
issues distilled from research, consultation and the experience and views of the
General Rewrite Committee.

The Consultation Memorandum sets out the initial views of the General Rewrite
Committee, but it does so for the purpose of inviting comment and discussion, which
will be considered and taken into account before final recommendations are
formulated and put into the form of a set of draft Rules of Court.

B. Amendment of Pleadings

Consultation Memorandum 12.8, Pleadings, dealt with the general subject of the form
and content of pleadings. This Consultation Memorandum builds on that previous
work and goes on to discuss the general subject of amendments.

With respect to amendments by one party, the Committee proposes that

. there be no limit on the number of amendments a party may make to a pleading
without leave of the Court, instead of the present limit of one. However,
amendments without |eave should be possible only before the close of pleadings.

. amendments adding, deleting or substituting parties continue to be possible
without leave.

. consequential amendments by the other side should be made within 10 days and
should be limited to responding to matters raised by the original amendment.

The Committee considers the Court’ s present broad discretionary power to allow

a party to amend pleadings at any time, as interpreted by the case law, to be
satisfactory. It proposes that the court should not have a unilateral power to amend
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pleadings, asit now does under Rule 133, and that references to amending

“proceedings’ should be deleted.

Other than proposing that the language of the Rules be simplified, the

Committee does not propose any change in the form and method of making

amendments, time for delivery of an amended pleading, amendments at trial,

amendment of arecord other than a pleading, or costs.

C. Joinder of Claims and Consolidation of Actions

Apart from proposals for appropriate form and terminology of the Rules relating to

joinder of claims and consolidation of actions, the Committee proposes that:

some current restrictions should be removed so that all parties will be allowed to
sue in different capacities in one action, in which case a party suing in different
capacities would be treated as multiple parties.

the court would have power to order one proceeding to be made a counterclaim
in another proceeding.

atrial judge be given power to reverse or vary a chambers judge’s order for
concurrent or consecutive hearings.

D. Joinder of Parties
The Committee proposes that

there be a single rule for the joinder of plaintiffs and for the joinder of
defendants, under which it would be enough to satisfy one of the factors listed in
an expanded rule, rather than having to satisfy all of them asis necessary under
Rule 46.

there be a single rule giving relief against joinder of parties or claims on grounds
the joinder will cause undue complication, delay or prejudice, with an expanded
list of remedies.

the court have a clear, open-ended discretion to add, delete and substitute parties
where necessary without causing prejudice.

the substance of Rules 51 (appointment of arepresentative for an unborn,
unascertained or missing non-party) and Rule 53 (order making a settlement
binding on an absent person) should be retained, but the application of the two
rules should be made co-extensive, so that the successor to Rule 53 will apply to
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the interpretation of documents as well as to proceedings concerning estates and
trusts.

. the specific provisionsin Rules 48, 49 and 52 be left to general rules.

. the provisions of Rules 54, 55 and 56 preventing the abatement of claims should
be replaced by ageneral provision that a proceeding is not terminated only by
reason that any estate, interest or title is transferred or transmitted (a) by reason
of death where the cause of action survives, (b) by assignment or conveyance, or
(c) by the operation of law. An order of the court should be required to continue
the proceeding.

E. Third Party Claims

Rule 66(4) presently restrictsthird party claims to claims that a third party may be
liable to a defendant for all or part of the plaintiff’s claim against the defendant. The
Committee thinks that Rule 66(4) is unduly restrictive. Given the usefulness of third
party procedure as a means of consolidating actions, the Committee proposes that a
defendant should be able to advance an independent claim under third party procedure
if the claim is sufficiently related to the main action. The Committee points to an
Ontario rule which permits not only a claim over, but also an independent claim
arising out of atransaction or occurrence involved in the main action or out of a
related transaction or occurrence, or out of a series of such transactions or
occurrences.

Otherwise, the Committee proposes that, in general, the substance of the rules
relating to third party claims should be retained, though with a considerable amount of
re-drafting and tidying up, and with the dropping of provisions of specific application
that are better left to general rules. On one question, whether a limitation period on a
claim for contribution may trap a defendant who is served at a | ate stage with a
statement of claim, the Committee thinks that the question should be left to the
Limitations Act and, that, if the question causes a problem, the problem should be
resolved by an amendment to that A ct.

F. Counterclaims

The Committee makes recommendations for improved drafting and organization of
the rules. It proposes that, with respect to time for defence, new defendants by
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counterclaim should be governed by the same rules as other defendants, and that, with
respect to other pleadings, the time be set at a consistent 10 days.

G. Representative Actions

Rule 42 provides that “ where numerous persons have a common interest in the subject
of an intended action, one or more of those persons may sue or be sued or may be
authorized by the Court to defend on behalf of or for the benefit of all.” The Class
Proceedings Act, which was enacted in 2003, provides for the bringing of an action by
arepresentative plaintiff or plaintiffs on behalf of aclass of persons who share an
issue in common against a defendant or defendants.

The Committee proposes that Rule 42 be abolished with respect to plaintiff
classes because it will not be needed for those classes once the enactment of the Class
Proceedings Act is proclaimed. The Act was enacted to overcome the problems of the
representative action rule, and the Committee is of the view that procedures under the
Act can be tailored to suit simpler cases aswell as more complex ones. However, the
substance of the rule should be retained for defendant classes, which are not provided
for in the Act, though the successor rule should be redrafted in more modern language.
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CHAPTER 1 AMENDMENT OF PLEADINGS

A. Introduction

[1] Part 9 of the Alberta Rules of Court (Rules 130 to 141) deals with amendment of
pleadings. Amendments may occur in one of three ways: by one party without leave of
the court, by one party with leave of the court or with the written consent of all parties.
Part 9 also provides how amendments are to be indicated on the face of pleadings and

when such amended pleadings should be made and delivered.

B. Amendment of Pleadings — Without Leave
1. How many amendments and before what deadline?

ISSUE No. 1
Should Rule 130 allow for more than one amendment without leave?

ISSUE No. 2

What should be the cut-off date for amendment(s) without leave:
o close of pleadings?

« delivery of notice of trial?

« commencement of examinations for discovery?

o other?

[2] AlbertaRule 130 currently providesthat a party may, without leave, amend any
pleading once before a stated deadline. British Columbia also limits amendment
without leave to one amendment only.? By contrast, the rules of Ontario® and the
Federal Court* do not explicitly state a limit of one amendment without leave.
Presumably in those jurisdictions a party could amend more than once, provided all
amendments are made before the stated deadline.’®

N

British Columbia, Supreme Court Rules, r. 24(1)(a) [British Columbia].

w

Ontario, Rules of Civil Procedure, r. 26.02(a) [Ontario].

4 Federal, Federal Court Rules, 1998, r. 200 [Federal].

[&)]

| could not, however, find any explicit statement to this effect in caselaw listed in the Canadian
(continued...)
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[3] InAlberta® and Ontario,” amendments without |eave must be made before the
close of pleadings. In British Columbia,® amendments without |eave must be made
before delivery of the notice of trial or hearing. In the Federal Court,® the amendment
must occur before another party has pleaded to the pleading that is sought to be
amended.

[4] The Rules Project received one comment in this area from the profession.
Members of the CBA Family Law section suggested that multiple amendments
without leave should be freely available until the commencement of examinationsfor
discovery.

POSITION OF THE GENERAL REWRITE COMMITTEE

[5] The Committee sees no reason to arbitrarily limit the number of amendments
without leave. However, it isimportant that liberal availability of such amendments
should be tempered by having an early date for finalizing the pleadings, after which
they can be amended only with leave of the court. The Committee therefore
recommends that the Alberta rules should allow an unlimited number of amendments
without leave but only until the close of pleadings.*

° (...continued)

Abridgement or in Professor Garry D. Watson & Professor Craig Perkins, Holmested and Watson Ontario
Civil Procedure, |0osdeaf (Toronto: Carswell, 1984), vol. 3 in its chapter on “Rule 26 Amendment of
Pleadings’ [Holmested & W atson].

® Alberta, Alberta Rules of Court, r. 130(1) [Alberta].

" Ontario, r. 26.02(a).

8 British Columbia, r. 24(1)(a).

° Federd, r. 200.

1 The General Rewrite Committee has recommended that there be no changes to the current Alberta rules

concerning close of pleadings: Alberta Law Reform Institute, Pleadings (Consultation Memorandum
No. 12.8) (Edmonton: Alberta Law Reform Institute, 2003) at 54-55 [ALRI CM 12.8].



2. Adding, deleting or substituting a party

ISSUE No. 3
Should it be possible to add, delete or substitute a party by way of an
amendment without leave?

[6] Until very recently, it was not possible in Albertato use Rule 130 to add, delete
or substitute a party by way of an amendment without leave — a court order was
required for such an amendment by virtue of an Alberta Court of Appeal decision.'! In
2002, this longstanding interpretation was overturned when the rules were amended to
add Rule 130(1.1) and (1.2) which now explicitly authorize this ability.

[71 By contrast, Ontario® explicitly prohibits such an amendment. Its rule states that
an amendment without leave can be made “if the amendment does not include or
necessitate the addition, deletion or substitution of a party to the action.” Similarly,
British Columbia’ s rule governing amendments without |eave is subject to another
rule which provides that a party can be removed, added or substituted only by order of
the court.'® The Federal rules are silent on this point.

POSITION OF THE GENERAL REWRITE COMMITTEE

[8] The Committee agreeswith the recent Alberta amendment allowing a party to be
added, deleted or substituted by an amendment without leave and sees no reason to
change this policy.

3. Consequential amendments and time limits

ISSUE No. 4
Should the rules about consequential amendments and time limits be
simplified and clarified?

Y Myskiw v. Wynn (1977), 4 A R. 464, 3 Alta. L.R. (2d) 231 (C.A.).
2 Ontario, r. 26.02(a).

13 British Columbia, rr. 24(1)(a) and 15(5).
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[9) Amending one pleading may result in the other side amending its own pleadings
to respond to the original amendment. Alberta Rule 130(2)-(7) sets out some fairly
elaborate provisions concerning specific types of pleadings and time limits for
consequential anendments. By contrast, the equivalent Ontario rule'* seems a lot
simpler and more straightforward (and also governs amendments made with leave or
consent). British Columbia s rule® is also lessinvolved and has the additional virtue
of clarifying that consequential amendments can only respond to the matters raised by
the original amendment. As noted by Stevenson and C6té, thisis not clear in the
Albertarule,'® although arecent case does hold that the scope of an amended pleading
islimited to responsive amendments only and does not allow a general response to all
issues.'’

[10] The Rules Project received a comment in thisarea from alawyer concerning a
problem he faced in practice. Rule 130(2) specifies atime limit of 8 daysfor
consequential amendment of a statement of defence. Rule 130(4) provides that, in lieu
of an amended statement of defence, the defendant can deliver a new defence instead.
The lawyer advised us that he once amended a statement of claim without leave and
then, many months later following discoveries, the defendant filed a completely new
defence and justified its lateness because Rule 130(4) does not specify a time limit. He
and the other counsel settled the issue, but he advocates clarifying that the same time
limit governsin both Rule 130(2) and (4).

POSITION OF THE GENERAL REWRITE COMMITTEE

[11] The Committee agrees that our rules concerning consequential amendments and
time limits should be clarified and simplified. The Ontario model should be followed
in this regard. There should be a standard 10 days to file consequential amendments or
pleadings and the rules should clarify that this appliesin all situations.

14 Ontario, r. 26.05.
15 British Columbia, r. 24(8)-(9).

8 The Honourable W.A . Stevenson & The Honourable J.E. CoOté, Alberta Civil Procedure Handbook
2004 (Edmonton, Alberta: Juriliber, 2004) vol. 1 at 116 [Stevenson & Co6té, Handbook].

Y Talisman Energy Inc. v. Petro-Canada Inc. (2000), 272 A.R. 48 at 53 (Q.B.), 2000 ABQB 602.



C. Amendment of Pleadings — With Leave
1. Court's discretion

ISSUE No. 5
Should the court's ability to grant leave to amend be stated in discretionary or
mandatory language?

[12] Alberta Rule 132 gives a court the discretion to allow a party to amend pleadings

or other proceedings at any stage of the proceedings. “ The general rule is that pleading

can be amended at any time, no matter how careless or late is the party seeking to

amend.”*® There are only four exceptions to the general rule. An amendment should

not be allowed if:

. the amendment would cause serious prejudice that cannot be repaired by costs;

. the amendment is hopel ess and would have been struck out if contained in the
original pleadings;

. the amendment would add a new cause of action or a new party outside a
limitation period,

«  the amendment, or the failure to plead it earlier, indicates bad faith.*

[13] Like the equivalent rules of most Canadian jurisdictions, Rule 132 is stated in
permissive and discretionary terms. For a court to grant discretionary |eave to amend,
“an amendment (1) must not cause injustice to the other side, (2) must raise atriable
issue, (3) must not be embarrassing, and (4) must be pleaded with particularity.”* To
show that a triable issueis raised, the applicant must produce at | east some evidence
substantiating the facts that the applicant now wants to plead by amendment.?* The
onus for proving prejudice is on the respondent, who will raiseit (if applicable) to

18 stevenson & C6té, Handbook, supra note 16 at 109.

19 Canadian Deposit Insurance Corp. v. Canadian Commercial Bank (2000), 82 Alta. L.R. (3d) 382 at
388, 2000 ABQB 440.

20 Rago Millwork & Supplies Co. Ltd. v. D. Woodhouse Construction Ltd. (1981), 28 A.R. 499 at 511

(Q.B. Master), citing Williston and Rolls on The Law of Civil Procedure. The necessity of pleading the
amendment with particularity has been reiterated in Anadarko Canada Corp. v. Gibson Petroleum Co.,
2003 ABQB 736 and lic v. Toronto Sun Publishing Corp., [1998] 224 A.R. 116 (Q.B.).

2 Hodge v. Carey Industrial Services Ltd. (1997), 50 Alta. L.R. (3d) 306 (Q.B. Master); Kaup v. Weir
(1998), 224 A .R. 347 (Q.B.).
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resist the motion for amendment. Concerning the degree of prejudice necessary, the
Alberta Court of Appeal has stated that unless a respondent “can show that the
granting of the amendment would prejudice it in such away that it could not be
compensated in costs, then the amendment must be allowed.” %

[14] Unlike other jurisdictions, Ontario uses mandatory language in its rule — the
court “shall grant leave to amend a pleading on such terms as are just, unless prejudice

would result that could not be compensated for by costs or an adjournment.” *®

The use of mandatory language in the Rule has been held to reduce
the court’s former discretion to refuse an amendment ..., but some
discretion beyond that specified in the Rule may still survive.... Typically
leave is now granted unless prejudice would result that could not be
compensated for by costs or an adjournment (e.g., where a limitation
period has intervened) or where the amendment involves withdrawal of
an admission....**

POSITION OF THE GENERAL REWRITE COMMITTEE

[15] The Committee is not aware of anything indicating that Alberta’s current
discretionary language causes problems in this area. Thereis accordingly no need to
adopt the mandatory language used in Ontario. The discretionary language used in our
Rule 132 should remain. The Committee does not propose that the rule should codify
any criteriafor the exercise of that discretion — it is sufficient that the criteria are
stated in case law. However, the Committee would be interested in hearing from the
legal profession on this point.

2. Amendment of proceedings (not pleadings)

ISSUE No. 6
Do the amendment rules need to apply to “proceedings” as well as
pleadings?

2 Miller v. Canadian Pacific Railway, [1933] 1 W.W.R. 233 at 236 (Alta C.A.).
2 Ontario, r. 26.01.

4 Holmested & Watson, supra note 5, vol. 3 at 26-5.



ISSUE No. 7
Do the amendment rules need to empower a court to amend in
circumstances other than for non-compliance with the rules?

[16] Under Alberta Rule 132 a party can also, with leave, amend the “proceedings’ as
distinct from pleadings. The next rule, Rule 133, authorizes the court to amend “ any
defect or error in any proceedings” as well. Under Rule 558, the court also has a broad
power to set aside, amend or otherwise deal with any “act or proceeding” that isnot in
compliance with the rules. Two things to note about these provisions:

. Rule 132 concerns amendments made at the behest of a party; Rules 133 and 558
concern amendments made by the court. Stevenson and C6té note that Rule 133
may let a court make amendments against the wishes of the party whose
document is amended.”

. In addition to amendments to pleadings, it is possible to amend “proceedings.”
“Proceedings” is not defined in the rules nor in the Interpretation Act, but is
clearly different than pleadings. “Proceedings” must also be different than orders
and judgments, because Rule 339 specifically authorizes the court, on motion, to
correct clerical mistakes and other inadvertent errors in judgments and orders.
Commenting on the phrase “or other proceedings’ in Rule 132, Stevenson and
Céteé note that the “ quoted phrase seemingly refers to [the party’s] proceedings

" 28 saying later “whatever they may be.”?’ Stevenson and

analogous to pleadings,
Coté also suggest that “[i]t rather appears that the difference between the two
Rules [concerning pleadings and proceedings] is historical and of dight

importance today.” *®

[17] Ontario and British Columbia both frame their amendment provisions in terms of
amendment by the parties (not court) and restrict amendments to “a pleading” (Ontario
Rule 26; undefined term) or “an originating process or pleading” (British Columbia
Rule 24(1); both are defined terms). The Federal Rules also frame its amendment

» Supra note 16 at 121.
% Ipid. at 116.
27 Ibid. at 121.

2 Ipid. at 121-122.
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provision in terms of amendment by the parties (not court). However, Federal Rule 75
broadly allows a party to amend “a document,” which clearly encompasses more than
just pleadings. The Federal Rules define “pleading” as a“document in a proceeding in
which a claim is initiated, defined, defended or answered”?® but do not define
“document.” Whether the federal concept of “document” might be equivalent to our
Alberta concept of “proceedings’ is unknown.

[18] Like Alberta, all those jurisdictions have a non-compliance rule allowing a court
to do whatever necessary to set things right when the rules are not followed, including
making amendments.

POSITION OF THE GENERAL REWRITE COMMITTEE

[19] The meaning of the term “proceedings’ is vague and obscure. The need for a
power to amend “proceedings’ is not clear. Like the other provinces, our amendment
rules should only concern the amendment of pleadings. Similarly unclear isthe need
for a special provision empowering a court to amend on its own initiative. The
Committee does not see any justification for a court to have a unilateral power to
amend and so in this regard the Committee proposesto follow the model used in other
jurisdictions as well. Therefore, Rule 132 should no longer refer to the amendment of
“proceedings” and Rule 133 should be deleted in its entirety.*

D. Amendment of Pleadings — With Consent

[20] Alberta Rule 135 provides that pleadings can be amended at any time without a
court order if the parties file written consent. Other jurisdictions have similar
provisions. There are no issues in this area.

E. Method of Making Amendments

ISSUE No. 8
Should the rules be simplified concerning how amendments are to he made?

29 Federd, r. 2.

30 The General Rewrite Committee will review r. 558 at a later date and so it is not dealt with here. The
Committee is not suggesting the removal of the court’s power to amend in that context.



[21] Whether an amendment is made without leave, with leave or by consent, the
rules direct how amendments are to be indicated on the face of pleadings and when
amended pleadings should be made and delivered.

[22] AlbertaRule 134 provides a 14-day time limit for making amendments if a court
order for amendment does not specify atime limit. Stevenson and C6té note that

[t]his Rule has much less significance than appears on the
surface. The court can always extend time limits under R. 548.
Furthermore, R. 134 appears to be confined to a case where the
court merely permits a party to make an amendment, maybe
even just an unspecified amendment. Alberta orders usually
direct a precise amendment, thus going beyond mere
permission to a party, so R. 134 does not apply to such an
order.®

[23] Alberta Rules 136 and 137 concern the method by which amendments are to be
made to pleadings. They address such matters as written alterations, reprinting, colour
of ink and endorsement of the amendment by aclerk. The detail of these rules
contrasts sharply with the much simpler British Columbia® and Federal®® rules.
Although Ontario’s rule® is as similarly detailed as Alberta’ srule, it arguably reads
more smoothly.

POSITION OF THE GENERAL REWRITE COMMITTEE

[24] The Committee does not propose any substantive changes to the rules about how
amendments are to be made. However, these rules should be redrafted in simpler and
more user-friendly language.

[25] The Committee considers Part 9’s remaining provisions, Rules 138 to 141, to be
unobjectionabl e and makes no recommendations for change. These rules cover time
for delivery of an amended pleading, amendments at trial, amendment of a record
other than a pleading and costs.

3 Supra note 16 at 122.
32 British Columbia, r. 24(2)-(3).
3 Federd, r. 79.

34 Ontario, r. 26.03.






CHAPTER 2 JOINDER OF CLAIMS AND CONSOLIDATION OF ACTIONS

A. Introduction

[26] Most jurisdictions have very liberal joinder of claimsrules. These rules arose to
overcome two main historical impediments to efficient litigation: (1) the existence of
separate legal systems of common law and equity, and (2) the common law position
that the old “forms of actions” could not be mixed in one suit but needed to be
litigated in separate suits.®® Historically, both these factors resulted in complex,
convoluted and expensive litigation. Joinder reform in the Victorian era was designed
to prevent multiplicity of lawsuits so as to save cost, time and resources.

[27] Modern joinder rules have two basic concepts. Firstly, as between a single
plaintiff and defendant,

any claim, and any defence to a claim, may be asserted
regardless of the subject of the out-of-court transactions
involved in the claims. Thus, under modern rules a plaintiff could
in one litigation sue a defendant for automobile accident injuries
and breach of a contract to sell a house. (In real life, of course, it
is rare that parties have concurrent legal disputes arising from
such wholly unrelated transactions.)*®

[28] Secondly, as among multiple plaintiffs and/or defendants, the claims must arise
from the same or closely related out-of-court transactions. “That is, in atwo-party case
the claims can concern any subject matter ..., but in a multiparty case there must be at
least one claim that involves all the parties.”*’

[29] Modern joinder rules juggle competing values of inclusiveness and simplicity.

...[Tlhe fundamental dispute remains unresolved over which principle —
inclusiveness or simplicity — should dominate. The reasons for limiting
joinder are the fear of confusion and complexity if a lawsuit is allowed to
include many diverse issues and perhaps also the possibility of
oppression arising from confusion and complexity. The matter comes
down to a balance of inclusiveness and simplicity. Fears of confusion,

% Jack H. Friedenthal et al., Civil Procedure, 3rd ed. (St. Paul, Minn.: West Group, 1999) at 353-355
[Friedenthal].

36 Fleming James, Jr. et al., Civil Procedure, 4th ed. (Boston: Little, Brown and Company, 1992) at 463.

37 Ibid.

11
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complexity, and oppression have not vanished, although they probably
have always been exaggerated. But it is now seen that these evils can
be avoided by giving the trial court discretion to order that issues be tried
separately, where a balance of convenience dictates that course,
without forbidding claims to be joined in the same action. A parallel
reform authorizes the court to join trial claims filed as separate actions.*®

[30] The Albertarules mirror the modern approach to joinder of claims. These rules
are found in Part 5 of the Alberta Rules of Court. Rule 32 allows a plaintiff to unite
several causes of action in the same action. The ruleis permissive only; nothing
obliges the plaintiff to join claims although cost and expediency would probably
render it advantageous to do so. Rule 36 provides that where there are multiple
plaintiffs and/or defendants, joinder of claims may occur where the claims are “in
respect of or arising out of the same transaction or occurrence or out of the same
series of transactions or occurrences.” It also clarifies that seeking different relief and
asserting different kinds of liability will not hinder joinder of such claims.

[31] Alberta courts are given the discretion in Rule 37 to balance inclusiveness and
simplicity by ordering misjoined or inconvenient issues to be tried separately.

Rule 229 also gives the court discretion

. to consolidate separate actions into a single action;

. to order that separate actions be tried together;

. to order that separate actions be tried consecutively; or

. to order that one action be stayed pending the determination of another action.

B. Joinder of Claims Between Single Parties

1. Terminology

[32] AlbertaRule 32 concerning joinder of causes of action speaks only of “a
plaintiff”. By contrast, Ontario’s rule references all those who can issue originating
documents — “a plaintiff or applicant.”* The language used in the British Columbia

38 Ibid. at 464 (emphasisin original).

%9 Ontario, r. 5.01(1).
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rules® and the Federal Court rules™ is even more generic and includes any person or
party who claims or requests relief. Such generic language also clearly encompasses a
defendant or respondent who is counterclaiming against a plaintiff or applicant, which
is not as clear when the traditional language is used.

[33] The General Rewrite Committee intends to update the rules terminology so that
our joinder of claimsrules will use the most generic language possible so as to
encompass all those who may assert claims.

2. Same party, different capacities

ISSUE No. 9
Should the rules explicitly allow all plaintiffs, defendants, or both, to litigate
in different capacities in the same proceeding?

[34] Alberta Rules 33-35 concern whether claims by or against a certain type of party
can be joined with a claim by or against that party in a different capacity. Parties
singled out for these special rules are trustees in bankruptcy, married spouses and
executors of estates.

[35] Ontario, British Columbia and the Federal Court don’t have these rules. In fact,
they all explicitly allow joinder of claims concerning any parties in different
capacities. British Columbia® and the Federal Court* rules apply to persons claiming
relief in different capacities. The Ontario rule* is the most explicitly comprehensive
because it deals both with plaintiffs/applicants who sue in different capacities and
defendants/respondents who are sued in different capacities.

9 British Columbia, r. 5(1).

*! Federal, r. 101(1).
“2 British Columbia, r. 5(1).
3 Federal, r. 101(2).

* Ontario, r. 5.01(2).
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[36] The Rules Project received a comment from the profession in this area— a
lawyer who stated that Rule 33 (which prevents a trustee in bankruptcy from suing in
more than one capacity) is “very inconvenient” because the trustee in bankruptcy is
also commonly the receiver. This rule necessitates the filing of two actions rather than
just one action in both capacities.

POSITION OF THE GENERAL REWRITE COMMITTEE

[37] If one party suesin different capacities in the same proceeding, the case would
be treated as a law suit with multiple plaintiffs. The rules governing multiple parties
would apply to prevent problems. The Committee advocates that our rules should
explicitly allow all plaintiffs, defendants, or both, to litigate in different capacitiesin
the same proceedings, providing that the different capacities are treated as multiple
parties. Rules 33 to 35 should be del eted.

C. Joinder of Claims Among Multiple Parties

[38] AlbertaRule 36 hastwo main effects: (1) it allows joinder of claims among
multiple parties where the claims relate to the same transaction or occurrence or series
of transactions or occurrences, and (2) it provides that joinder of such claimsis not
hindered by differences of relief sought or liability asserted. These effects are also
found in other provinces’ joinder rules, but those jurisdictions have conceptually
separated the effects into different provisions. Typically, thefirst effect is expressed in
the rule about joinder of parties and the second effect is expressed in the rule about
joinder of claims.*

[39] Rule 36 and itsissues will be discussed in more detail in the next chapter
concerning Joinder of Parties.

D. Relief Against Joinder of Claims

[40] To avoid unnecessary repetition in this Consultation Memorandum, Rule 37 and
the issues concerning relief against joinder of claims will be discussed in detail in the
next chapter, when the same issues concerning relief against joinder of parties are
canvassed.

% Ontario, rr. 5.02(2)(a) and 5.01(3); British Columbia, rr. 5(2)(b) and 5(4); Federal Court, rr. 102 and
101(3).
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E. Consolidation of Actions

ISSUE No. 10
What changes, if any, should be made to Rule 229 concerning consolidation
of actions?

[41] Alberta courts can also join claims from two or more actions by using Rule 229,
which gives the court discretion to

. consolidate separate actionsinto a single action;

. order that separate actions be tried together;

. order that separate actions be tried consecutively; or

. order that one action be stayed pending the determination of another action.

[42] In Albertapractice, an order of consolidation is apparently quite rare. Usually
the court just orders that two actions be tried together, not actually consolidated.
Consolidation can pose practical problems when it comes to costs and the enforcement
of asingle judgment by the consolidated parties.

[43] The General Rewrite Committee considered some of the small differences that
exist among various Canadian jurisdictions’ consolidation rules to see whether our
Rule 229 needs change.

[44] The Alberta and Ontario® rules state the same preconditions necessary for the
court to consolidate actions: (a) the proceedings must have a common question of law
or fact, (b) they must arise out of the same transaction or occurrence or series of
transactions or occurrences, or (c) there is another reason justifying an order. By
contrast, the British Columbia®’ and Federal Court® rules state no preconditions
whatsoever.

¢ Ontario, r. 6.01(2).
*" British Columbia, r. 5(8).

8 Federa, r. 105.
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[45] Alberta provides for the same types of orders as Ontario and the Federal Court,
with one exception: Alberta does not explicitly authorize the court to order that one
proceeding be asserted as a counterclaim in the other proceeding.

[46] Ontario hasone further unique saving provision in thisarea.”® It provides that
where a court orders concurrent or consecutive hearings of different proceedings, the
judge presiding at the hearing can neverthel ess order otherwise.

POSITION OF THE GENERAL REWRITE COMMITTEE

[47] The Committee believes that Rule 229’ s current statement of the preconditions
to consolidation or related relief is useful, needed and acceptable. No change in that
respect is required.

[48] The Committee believesthat it might be useful to specify in Rule 229 that a
court may order that one proceeding be asserted as a counterclaim in another
proceeding.

[49] The Committee agreesthat, in principle, atrial judge should be able to vary or
reverse another judge’ s interlocutory order for concurrent or consecutive hearings, just
like trial judges may vary case management orders (Rule 219(3)). Such orders are
distinct from the types of substantive interlocutory orders that should only be set aside,
varied or discharged by the judges who made them, as provided in Rule 390. The
authority to vary or reverse an interlocutory order for concurrent or consecutive
hearings should appear in the rules, although it may be contained in a centralized rule
concerning variation and setting aside generally, rather than in a special rule
immediately following Rule 229.

49 Ontario, r. 6.02.



CHAPTER 3 JOINDER OF PARTIES (GENERAL)

A. Introduction

[50] Like the rules concerning joinder of claims, the joinder of parties rules were
historically reformed and liberalized to overcome complex common law rules that
clashed with the rules of equity and made litigation difficult.>® The policy goals of the
liberalized joinder of parties rules are “to render complete justice in one action, and, as

acorollary, to avoid multiplicity of actions.”>*

[51] While there is arelationship and a certain conceptual overlap between joinder of

claims and joinder of parties,

... it must be cautioned that joinder of claims is treated quite
independently of joinder of parties. Typically, joinder of claims is much
more inclusive than joinder of parties. Therefore, even if the claim joinder
requirements have been met, the party joinder requirements also must
be satisfied before parties can be added with regard to the new claims.>?

B. Joinder of Multiple Plaintiffs and Defendants
1. Test for joinder

ISSUE No. 11
Should there be a specific rule governing joinder of multiple plaintiffs and, if
so, what should the test be?

ISSUE No. 12
Should there be a liberal disjunctive joinder rule concerning multiple
defendants and, if so, what should the test be?

[52] Albertarefersto multiple plaintiffs in the context of the joinder of claimsrule
among multiple parties (Rule 36) but does not otherwise have a separate rule

*% Friedenthal, supra note 35 at 388.
L Ibid. at 342.

%2 Ibid. at 343.

17



18

specifically addressing when multiple plaintiffs can be joined. If Rule 36 isthe only
thing governing joinder of plaintiffs, then it appears that two or more plaintiffs can be
joined when their claims are “in respect of or arise out of the same transaction or
occurrence or the same series of transactions or occurrences,” the same test asfor
joinder of claims among multiple parties.®®

[53] In contrast, Ontario,> British Columbia®™ and the Federal Court® all specifically
address the joinder of multiple plaintiffs separately from their joinder of claimsrule.
The test for when this joinder can occur is broader. These rules allow multiple
plaintiffs to be joined where the claim arises out of the same transaction or occurrence
or series of transactions or occurrences OR where a common question of law or fact
“would arise” (British Columbia) or “may arise” (Ontario). Ontario and British
Columbia also grant discretion to the court to allow multiple plaintiffsin other
circumstances.

[54] While Alberta does not have a separate, specific rule about the joinder of
multiple plaintiffs, it does have one about the joinder of multiple defendants. Rule 46
isdrafted in an archaic style and is in desperate need of subsections to separate its
various effects. Basically, the effect of Rule 46 is that multiple defendants can be
joined when the claim made against them is in respect of or arises out of the same
transaction or occurrence or series of transactions or occurrences AND where a
common question of fact or law would arise if the proceedings were brought
separately. (Rule 46 also governs relief against joinder, which will be discussed in the
next part of this chapter.)

3 The different test for joinder of claims between a single plaintiff and a single defendant is found in
r. 32. Seethe discussion in Chapter 2, Part A and Part B at 10-13.

% Ontario, r. 5.02(1).
5 British Columbia, r. 5(2).

% Federd, r. 102.
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[55] In contrast, the rules of Ontario,* British Columbia® and the Federal Court™ are

much more liberal because only one factor from alist of potentia factors need be met

to accomplish joinder. The list varies among these jurisdictions, but not the fact that

all the factors are disjunctive. So multiple defendants may be joined where:

. the claim arises out of the same transaction or occurrence or series of
transactions or occurrences (Ontario, British Columbia, Federal Court); OR

. a common question of law or fact “may arise” (Ontario) or “would arise’
(British Columbia and Federal Court); OR

. there is doubt as to the person(s) from whom the plaintiff is entitled to relief
(e.g., defendants are sued in the alternative) (Ontario); OR

. even if there isno factual relationship between the claims apart from a common
plaintiff, there is doubt as to the person(s) from whom the plaintiff is entitled to
relief or doubt as to respective amounts of liability (e.g., personal injury case
involving successive auto accidents) (Ontario); OR

. the court exercises general discretion to allow joinder (British Columbia and
Ontario if it “may promote the convenient administration of justice”).

[56] At onetime the joinder of parties rulesin Ontario® and British Columbia® used
to be like Alberta s current rules (conjunctive) but have since been liberalized (made

disjunctive and expanded to include court discretion). It appears that, while Alberta's
approach was once the Canadian norm concerning joinder of parties, it’s now the old-
fashioned approach in this area.

[571 The Ontario liberalization is designed to promote convenience and efficiency by
saving time and costs through prevention of multiplicity of actions. Allowing multiple

" Ontario, r. 5.02(2).

8 British Columbia, r. 5(2).

%9 Federd, r. 102.

€0 The Honourable George Alexander Gale et al., eds., Holmested and Gale on the Judicature Act of
Ontario and Rules of Practice (Annotated), |ooseleaf (Toronto, Ont.: Carswell, 1983), vol. 2 at 866-888 re
former rr. 66-67 [Holmested & Gale].

1 prince v. T. Eaton Co. Limited (1984), 53 B.C.L.R. 236 (C.A.).
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defendants to be sued in the alternative can also ensure that justice is done by avoiding
the risk of inconsistent determinations.

... If the plaintiff is unable to join ...[alternate defendants] in the same
action, and is forced to sue them in separate actions, there is the ever
present risk that in each action the defendant will successfully lay the
blame on the absent defendant with the result (which would not have
occurred if they had been sued in one action) that both defendants
escape liability and the plaintiff goes uncompensated.®

[58] Ontario’s extremely liberal approach seemsto proceed on the ideathat problems
flowing from having multiple defendants should not be dealt with by restricting
joinder, but by creative use of the court’s discretion to relieve against any negative
effects such joinder might cause.®® Therefore, Ontario® has a generous relief against
joinder provision that details severa specific kinds of relief the court can grant and
concludes with unspecified discretion to relieve.®

POSITION OF THE GENERAL REWRITE COMMITTEE

[59] The Committee believes that we should have one rule covering the joinder of

both multiple plaintiffs and multiple defendants, with the same factors for each. In

accordance with the trend in other Canadian jurisdictions, we should adopt the

liberalized approach of relating the factors for joinder digunctively rather than

conjunctively. Therefore, the Committee recommends that multiple plaintiffs or

defendants should be able to be joined where:

. the claim arises out of the same transaction or occurrence or series of
transactions or occurrences, OR

. acommon question of law or fact would arise; OR

. the court exercises general discretion to allow joinder.

[60] The same list of factors can be used for both plaintiffs and defendants. The
Committee rejected listing the other two factors from the Ontario provision that relate

%2 Holmested & Watson, supra note 5, vol. 2 at 5-15.
83 Ibid. at 5-6, 5-7 and 5-15.
64 Ontario, r. 5.05.

%5 For afull discussion about relief against joinder, including Ontario’s provision, see Part C of this
chapter a 22-25.
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only to joinder of multiple defendants (doubt as to the person(s) from whom the
plaintiff is entitled to relief or doubt as to respective amounts of liability). These
factors need not be explicitly listed because, if the court isgiven a general discretion
to allow joinder, that discretion could be exercised in appropriate cases where needed
to address those circumstances of doubt.

[61] Having a specific rule about joinder of multiple parties will also resultin a
change to Rule 36 that governs joinder of claims among multiple parties. Rule 36’s
first effect of allowing joinder of claims among multiple parties where the claims
relate to the same transaction or occurrence or series of transactions or occurrences
will now be expressed in the new joinder of multiple partiesrule instead. Rule 36 will
continue to express its second effect that joinder of claims among multiple partiesis
not hindered by differences of relief sought or liability asserted. Thiswill match the
format used by the rules of Ontario, British Columbia and the Federal Court.®

2. Representation of multiple plaintiffs

ISSUE No. 13
Should there be a rule explicitly requiring multiple plaintiffs to have the same
lawyer?

[62] Where there are two or more plaintiffs joined in the same proceeding, Ontario®’
and the Federal Court®® provide that the plaintiffs must all be represented by the same
solicitor of record. However, this general rule against separate statements of claim and
separate legal representation for multiple plaintiffs can be set aside by special |eave of

%" See the discussion in Chapter 2, Part C at 13.
7 Ontario, r. 5.02(1).

8 Federal, r. 102.
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t69

the court® — for example, where the plaintiffs have different and conflicting interests™

or where one plaintiff wishes to change counsel.”

[63] The Albertaand British Columbia rules are silent on this issue, but the B.C.
Supreme Court has held that, as a matter of practice based on British precedent,
plaintiffs who sue together must be jointly represented.”

POSITION OF THE GENERAL REWRITE COMMITTEE

[64] The Committee does not propose to specify thisrule nor the several exceptions
needed to it. Separate representation of multiple plaintiffs is not uncommonly required
—for example, rarely can the same lawyer adequately (or ethically) represent both
parent and child in a motor vehicle injury case where the parent was driving.

C. Relief Against Joinder of Parties and Claims

1. Circumstances in which court may act

ISSUE No. 14
Should there be separate rules addressing relief against joinder of parties and
claims or should there be a single rule?

ISSUE No. 15
Should the rules restate the circumstances in which a court may relieve
against joinder of parties and claims?

% Holmested & Watson, supranote 5, vol. 2 at 5-21.

0 Guss v. Daigle (1992), 79 B.C.L.R. (2d) 28 (S.C.). This case did not interpret the B.C. rules of court,
but rather a B.C. statute (the Family Compensation Act) that required there be only one action.

"™ Ryan v. Hoover (1984), 40 C.P.C. 261 (Ont. S.C. M aster).

& Attorney General of Canada v. Canadian Pacific Limited (1981), 30 B.C.L.R. 230 (S.C.).



23

[65] Currently, the Albertarulesdeal separately with relief against joinder of parties
and claims. In contrast, Ontario,” British Columbia’™ and the Federal Court™ all have
asinglerelief provision that applies to joinder of both claims and parties.

[66] What circumstances must exist before a court is able to give relief against
joinder? Concerning joinder of claims, Alberta Rule 37 states that a court may give
relief if several causes of action “have been misjoined or cannot conveniently be
disposed of in one action.” Asfor joinder of parties, since Alberta only has a specific
joinder rule concerning multiple defendants, its provision about relief against joinder
of parties only concerns defendants as well. Rule 46 provides relief against joinder of
multiple defendants if “such joinder may embarrass or delay the trial or action.”

[67] Injurisdictionswith asingle relief provision, the same circumstances apply to
relief against joinder of both claims and parties. British Columbia states that “where a
joinder of several claims or parties in a proceeding may unduly complicate or delay
the trial or hearing of the proceeding or is otherwise inconvenient.” ”® Ontario and the
Federal Court both use the same basic approach: a court may grant relief where the
joinder of multiple claims or parties would unduly complicate or delay the hearing or
cause undue prejudice to a party.

POSITION OF THE GENERAL REWRITE COMMITTEE

[68] It would be beneficial for Albertato have a single relief provision that addresses
joinder of both claims and parties. Concerning the circumstances in which a court can
grant relief, Alberta’s current two tests are both somewhat brief and uninformative.
The formulation used by Ontario and the Federal Court more fully states the usual
kinds of circumstances in which a court should relieve against joinder. Therefore, the
Committee favours having a single relief provision stating that a court may grant relief
against joinder of claims or parties where the joinder of multiple claims or multiple

Ontario, r. 5.05.
British Columbia, r. 5(6).
> Federd, r. 106.

British Columbia, r. 5(6).
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parties would unduly complicate or delay the hearing or cause undue prejudice to a
party.

2. Relief which court may order

ISSUE No. 16
Should the rules expand the stated list of relief which a court may order
against joinder of claims or parties?

[69] When dealing with joined claims, Alberta Rule 37 seems unduly narrow in its
provision of relief. It provides that the court may order any cause of action to be tried
separately “and may make all necessary directions.” The use of the conjunctive “and”
makes separate trials appear to be the only option for relief. In contrast, British
Columbia’s similarly-worded rule’ is broader simply by saying that a court may order
a separate trial “ or make any other order it thinks just.”

[70] When dealing with joinder of defendants, Alberta Rule 46 authorizes the court to
“order separate trials or make such other order as may be expedient.” Rule 47 also
provides some relief where a defendant has no interest in part of an action. It
authorizes the court to make orders “to prevent any defendant from being embarrassed
or put to expense by being required to attend any proceedings in which he may have
no interest.” Thisissimilar to the relief available in British Columbia.”

[71] The Ontario’™ and Federal Court® rules provide the most comprehensive range
of available relief against joinder of both claims and parties. The court may do any of
the following:

. order separate trials or hearings;

. order one or more of the claims to be asserted in another proceeding;

" Ibid.
"8 British Columbia, r. 5(5) and (6).
& Ontario, r. 5.05.

8 Federd, r. 106.
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. compensate a party with costs for having to attend part of a hearing in which the
party has no interest;

. relieve a party from having to attend part of a hearing in which the party has no
interest;

. stay a proceeding against a party on condition that the party is bound by any
findings made against another party;

. make such other order as may be just (only Ontario has this final basket clause,
which makes its rule the most comprehensive of all).

POSITION OF THE GENERAL REWRITE COMMITTEE

[72] In Alberta’s single provision providing relief against joinder of both claims and
parties, the Committee favours adopting the Ontario list of available relief (aslargely
mirrored in the Federal Court rules as well), except for the express ability to stay a
proceeding against a party on condition that the party is bound by any findings made
against another party. Perhapsin other jurisdictions a court might order that other
persons are bound by the result of a case, but thisis not Alberta practice. Even if, in a
rare case, an Alberta court did want to make such an order, it could do so under the
concluding basket clause of general discretion, so that a specific rule to that effect is
unnecessary.

D. Rule 38 — Misjoinder and Non-joinder of Parties

1. Introduction

[73] Historically at common law, it used to be afatal error if the wrong parties were
joined or not joined to a law suit; the action would be defeated as a result. During the
Judicature Act reforms of the mid-1800s, a saving provision was created to overcome
that rigidity and prevent that harsh result, so that errors of misjoinder or non-joinder of
parties could be fixed by the court by adding, deleting or substituting parties and the
law suit could proceed.®’ In Alberta, this saving provision and the various amendment
powers of the court concerning parties are found in Rule 38.

8L Carmacks Construction Ltd. v. Village of Beaumont (1981), 15 Alta. L.R. (2d) 367 at 372 and 379
(Q.B. Master) [ Carmacks Construction Ltd. v. Beaumont].
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2. Misjoinder/non-joinder saving provision

[74] Alberta Rule 38(1) provides that misjoinder or non-joinder of partiesis not fatal
to alaw suit and the court can continue to deal with the matter. Thisis a standard
provision also found in the rules of the three Canadian jurisdictions used for
comparison purposes (Ontario,® British Columbia® and the Federal Court®?).

3. Adding, deleting and substituting parties

[75] The rest of Alberta Rule 38 concernsthe circumstancesin which a court will
allow parties to be added, deleted or substituted in litigation in order to fix misjoinder
or non-joinder situations in lawsuits saved by Rule 38(1).

[76] IssuesNo. 17, 18 and 19 are raised at various pointsin this part of the chapter.
The response of the General Rewrite Committee to each Issue will be discussed
collectively at the end of this part.

a. Substituting parties

[771 Under Rule 38(2), a court can add or substitute a plaintiff if the action was
commenced in the name of the wrong person or if thereis doubt that the right person
is named as plaintiff. But according to Rule 38(4), no one can be added or substituted
as aplaintiff (or asthe next friend of a plaintiff) without that person’s written consent.

[78] Under Rule 38(3), the court’ s discretionary power to add or delete “ any party”
(therefore, both defendants and plaintiffs) can be exercised only in very specific (and
actually quite limited) circumstances. Thereis no explicit power under Rule 38(3) to
substitute any party (defendant or plaintiff), only to add or delete a party. The court’s
only explicit power of substitution isfound in the preceding Rule 38(2) and solely
concerns plaintiffs. Master Funduk of the Alberta Queen’s Bench has stated that
“[t]he fact that express provision is made for substituting plaintiffs, and no such
provision is made for substituting defendants, negates using ... [Rule 38(3)] for

8 Ontario, r. 5.04(1).
8 British Columbia, r. 5(9).

84 Federa, r. 103.
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substitution purposes.” ® However, Rule 38(3) has been used by the Court of Appeal
to grant “misnomer relief” and substitute a named defendant for a “John Doe”
defendant.®® On a strict reading of the rule, the use of Rule 38(3) for this purpose
seems questionable. But the court also referred to Rules 38(7) and 39, the wording of
which does seem to presuppose that substitution of defendants can occur.

ISSUE No. 17
Should the rules clarify whether a court can substitute defendants in a
manner corresponding to the substitution of plaintiffs under Rule 38(2)?

b. Deleting parties

[791 When it comes to deleting a party under Rule 38(3), the court can only strike out
the name of a party who is “improperly joined.” A defendant is not “improperly
joined” just because the case against the defendant is weak, refutable or non-existent.
So, for example, Rule 38(3) cannot be used to strike out the name of a defendant on
the ground that the pleadings disclose no cause of action against the defendant.?” To
obtain deletion under Rule 38(3), the party must have been joined to the action for
some improper purpose. “ The kind of ‘improper’ purpose contemplated by Rule 38(3)
is the joinder of a person to obtain discovery or costs which could not otherwise be
sought against that person.”®® It is improper to join a party who is not necessary to the
determination of the claim.?® Again, the court’s discretion to delete parties under this
rule is exercisable only in very specific and quite limited circumstances.

8 M.L. Rathwell & Sons Trucking Ltd. v. Alforge Metals Corporation Limited (1981), 15 Alta. L.R. (2d)
347 at 351 (Q.B. Master).

86 Nagy v. Phillips (1996), 41 AltaL.R. (3d) 58 (C.A.); Hann v. Foothi