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PREFACE AND INMTATIONTO COMMENT

Comments on the issues raised in this

Memorandum should reach the Institute by
October 31,2004

This consultaton memorandumaddessesa goup of ulesand foms concened
with enforcement of judgments o orders o acourt. The committee is primarily
concened with Pats 28 (Enforcenment ofJudgmentsand Orders), 36 Extraordinary
Remedies and 57 Rulesand Orders Promulgated underthe Wnding-Up Act). In
addtion, the comnittee will commenton Rules82-83,151,155,331,333,and Patr37
as well as sone gereralissues.

Having consdered cae law, comnent from the Bar and he Bench,and
comparsonswith the ulesof otherjurisdictions the Committee ha idenified a
number of isues aising from these procedres and hs nade peliminarypropcak.
These proposds ae not final recommendations, kbut proposds which are being put to
the lkegalcomnunity for furthercomnent Thes poposls will be eviewed once
comments on te issuesraised in the conslltaion memoraandumare recaved,and may
be revised acordingly. While this conailtaon memoraaxdumatemps to include a
comprénensve list of issuesin the aeascoveed,there maybe oherissueswhich
have not been, but should be, addressed. Pleasefeel free to provide comments
regading oherissueswhich hould be addessed.

We enourage yur comnments on the issuesand he poposls conained heein.
You mayregpond b one,a fev or manyof the issuesaddessed.You can ead us
with your comnents or with quesionsaboutthis consiltaion memoraandumor the
RulesProjecton ourwebste, by fax, mail or edmail to:
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Alberta Law Reform Institute

402 Law Certre

University of Alberta

Edmonton AB T6G 2H5
Phone:(780)4925291
Fax:(780)492-1790

E-mail: reform@alri.ualberta.ca
Website: http://www.law.ualberta.ca/alri/

The poces of law reform is esentally public. Even ©, you may provide
anaymous written canments if you prefer.Or you may idertify yourself, but request
that your comments be treated confidentially (i.e., your name will not be publicly
linked b your comnent). Unless you choog anonynity, or reques confidentality by
indicating this in your response ALRI assumes that all written comments are not
confidental. ALRI may quot from or refer to your comments in whole orin pat and
may atiribute them b you, although usialy we will discuss comnents geneally and
without gecific atributions.
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EXQUTVESUMMARY

1. MANDATE OFCOMMITTEE

The mandat of he Committee on he Enfocementof Judgment and Qders [the
committee]is to look ata goup of mlesconcened with enfocementof judgnments or
orders of a mwurt. The comnittee s primarily concened with Pats 28 (Enforcenent of
Judgmentsand Orders), 36 [Extraordinary Renedies and 57 Rulesand Orders
Promulgated underthe Winding-Up Act). In addtion, the comnittee will commenton
Rules82-83, 151, 155, 331, 333, andPart 37 as well as sone gereralissues.

This reportdiscusses 160ules and #orms, andmakes propsak on & issues.
In this summary, we outline the principles which guided our work and the highlights
of the report. For atabe of the disposition of every rule we examined, see Appendix
A.

2. PRNCIPLES

1. Remedies are important — A legal ystem may go to greatlenghs b reach a just
solution o a dspute, butthateffort will be worthless if there is no effectve, efficient
and credible system of remedies to enforce the court’s decision.

2. A remedial system must be fair, appropriate and reasnable for all parties—
While remedesmust give successful litigans confidencein the poces and a
rea®nabk hope ofrecovey, theymus also protectthe legitimate rights of the
unsuccesdul party to fair and reasonable enforcement. Remedies must conform to
“the pinciple of popottionaity”, thatis, dragic remedesshould be ugd ony “when

less intrusive forms of enforcement ... have not worked or are not available.”?

3. The presnt enforcement rulesare in need ofreform — Rulesof cout should be
clear, useful, effective and just. The rules within our mandate do not come closeto
meeting this gandard. They are archaic, repetitive, unclear, unnecessarily technical,

1 J. Beason Q.C., Independent Reiew of Bailiff Law: Repat (Cambiidge:University of Cambidge
Cerntre for Rublic Law, 2000) at 10[Beasorl.
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procedurlly clumsy, excessively compkex and smetimesunjust. Given he
importanceof a fair and efective g/stem of renedies reform is an ugentneed.

4. Obsolete rulesand processesshould be repeaéd — Antique processs which are
no longer used or needed should be deleted from the new rules. On the other hand, a
remedywhich appars usless to usmay have ause thatwe havenotyetdiscovered.
Cauton is the ightappioach.

5. Chronological organization of the rules— The newrulesshould roughly follow
the chronology of alawsuit. The Rules presently make same attempt to follow this
plan, but the organization breaks down in the rules under consideration in this
consultation memorandum.

6. The rulesshould avoid repetition — Some of he pesntrulesduplicate eah oher
or deal with the same problem, oftenin different ways. The new Alberta rules should
merge dupicaksinto one ule which continsthe beselemens of the od.

7. The rules should where possible aim for general propositionsrather than a
series of specific but similar situations

8. Remediesshould as ageneral rule be immediately available — Once alitigant
hasobtained a ydgment, the emedéesnecesary to enfoce hatjudgmentshould be
immediately avaiable. The rights of the patieshave ben ®ttled. There should be no
requrementthatthe successful litigantmust go © cout agan to seek kaveto issue
remedes This principle should notapply where the udgmentitself says othewise or
where it is dangeousto pemit enforcementwithoutprior judicial scrutiny, for
example, where immediate deployment of remedies will do a seious and irreparable
injury to the unsuccesdul litigant.

9. Rules deaing with a subject governed by a statute should where gopropriate
be moved into the datute or regulation thereunder — Under this hading, we ae
thinking paticulary of the Civil EnforcenentAct butthere ae oherexampés Many
rules are confined to issues governed and regulated by a statute. In all such cases, we
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should consder moving the wle into the gatute orinto regubtonscreatd undetthe

statute.

1.

If the law is concentrated in one péce it is more likely to be coheentand
integrated. Dividing the law of creditors' remedesbetween he Civil
EnforcenentAct and The Rlesleadsto repettion, confuson and diect
conflict. Thes flaws can belargely eliminatd if ruleswhich ae pat of the
scheme of erdrcementof moneyjudgnments are moved mto the Act or the
Civil Enforcenment Reguhtion.

The pesntsystem of cvil enforcementinvolvesthe resarcherin a
lenghy voyage fom the Act to The Rulesand bak. Puting the law in one
placemakesthe job of he resarchereaser and herefore less expensve
and uncetain. However, a ule which appiesto more than one emedyor
statute ikely has b remain in the rukes.

In most cages ruleswill be movednto the Civil EnforcenmentReguhtion
ratherthan heAct. At present The Rules are largely, although not entirely,
procedurl ratherthan sibgantive. Procedunl rulesrequre frequent
amendnmentwhich is easer for regultionsratherthan satutes Stll, the
regulations pursuant to an act are more likely to be drafted in harmony with
their parent legislation.

3. HIGHLGHTS
1. Ruleswhich dealonly with issuesgoverned bythe Civil Enforcement Act

should be anended and moved to that Act or to the Civil Enforcement Regulation

— We discussed abovehe fundanental policy undetying the movenentof thes rules

to the relevant staute o, more likely, theregulation. The rules and forms which would
be moved & Rules3401, 341@), 348,3491, 350,351,353-355,357-358,360,368-
375, 377-379, 381-383.1 and 470-481.1, and Forms F, F.1, 1, 1.1, L and M. We
propose sone anendments o thes rues ained at making the pocess erae more

smoothly and efficiently. Some unnecessary rules should be repealed. In our view,

conductmoneyshould no bngerbe a equrementfor examnatonsin aid. Rules353,

354 and 355 should be anendedto permit senice by ordinary mail except in matters
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relating to contempt, atachment orders, he sezure and sale ¢ a residence or where
the cout orders othewise.

2.Rules74(), 151 and 155(b)which require leave ofthe court before
enforcement can be commenced,should be repeaéd — We ealier argued hat once
a litiganthasobtained a ydgnment, the emedesnecesary to enfoce hatjudgment
should be immediately available without leave. Rules 74(2), 151 and 155(b) violate
this principle forno good ea®n and bould be epeded. The unsiccessful litigantcan
still ak the cout to gay enforcementin the udgnmentor laterin a $ay of enforcement
order. In ourview, this is sufficientprotecion withouta blnketprohibition of
enforcement.

3. The presen rules regarding enforcement against a partn ership and its
partners should be amended to follow Rules 8.01 to 8.06 of the Ontario, Rulesof
Civil Procedue [Ontario Rules].

4. The time limits on the enforcement of money and non-money judgments
should be chrified, and Rules331,347 and 357 show be amended- The
LimitationsAct or the newAlbetta ulesshould create a peiod of 10 years from the
date of issue of aay moneyor nonimoneyjudgmentor orderfor anyenforcement
processa be initiated. After the elapse ofite 10 year perod, an erforcement piocess
cannotbe hunchel atall unless the appicanthasobtained a ne/ judgmentby acion
or under Rule 331. Rules 347 and 357 will need to be reconsidered in the light of this
proposal. Rule 331, which permits people with judgments or orders to extend the time
for enforement should be ewritten © make t clearthat(1) the mle appiesto money
and non-money judgments and orders and to all enforcement processes, rot just writs
of enforcementand @) a mas¢r aswell asa judge hagurisdiction to hearand dedde
the amplicaton. Wherever possie, the Rule 331 pocessshoud be made les
technical and difficult.

5. The rules regarding replevin (Rules £7-436), interpleader (Rules 442-460),
receivers (Rules463-464), preservation ordersin part (Rules467-469)and stop
orders (Rule 494)should be moved o a newpart of the Alberta rulesentitled
“Preservation of Rightsin Pending Litigation” and located before the ruleson
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trial and judgment— At preset The Rules include Part 3G erntitled “Extraordinary
Remedes” which follows the wleson tial, judgmentand enbrcementand condins
the rules on replevin, interpleader, receivers, preservation orders and stgp orders. All
of thee pocesesare entrely or mostly used bebre trial. The Ontario Ruleshave a
sepaate pat enitled “Presrvation of Rghtsin Pendng Litigaton,” which includes
ruleson intedocubry injuncionsand mandatry orders, recavers, cetificaesof
pending litigation, intempleader,jnternm recoveryof personal propery (that is,
replevin) and nterim preservation of popety. In ourview, the newAlbera rules
should follow the Ontario model.

6. Replevin (Rules427-436), interpleader Rules442-460), receivership (Rules
463-464) and the stop order (Rule 494) are useul processes which should remain
in the Alberta rules although amendments are nealed — The poposls for
amendnmentare intended & amplify the pesntrulesand chrify the urisdiction and
discretion of the court while preserving processes which play a wseul part in Alberta
practce.

7. Preservation of property orders, currently governed by Rules 467, 468 and
469, should be amended bu should remain in the Alberta rules— One pupo<s of
the preservation order is to ensure that the property in dispute or its worth in money is
sdeguarded until judgment has been rendered. The processis remedial becauseit
guarantees that the party seeking title or an interest in the property will enjoy the fruits
of afavourable judgment. The remedy seves asecond processwhich has nothing to
do with remedesor enforrement It can beused asa devce b gaherand pesrive
evidencebefor tial to suppot the appicants side and undenine hatof the
opponent. Both purposes are useful and should be retained. In our view, the discovery-
like eemens should be cutoutof the pesntrulesand putinto the dscovery pat of
the newrules The emedal agpecs should be etained n the newpat enitled
“Preservation of Rights in Pending Litigation.” W e propose several amendments to
the renedialaspecs of Rules467, 468 ard 469 to expard ther scope andincrease
their efficiency and clarity.

8. Rules361 b 363 governng recovey of possession of land shoul be retained
and amended- The comnittee pppoesseverll amendnent to amplify and
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modemnize hex esental rules We would eiminat the writ of posession on he
ground hata well-drafted udgmentor orderwill do the sme pb. The poblem of
goodsleftin a popety subjectof a posession oderis now deat with bythe
cumbersome Rule 363. We proposethat the rule be amended to bring it into line with
the moreflexible £heme stoutin the Resdental TenancesAct.

9. Rules4941-498 governng sak ofland should be retained with minor
amendments.

10. The newAlberta rulesshould provide a range ofpenakieswhich a court may
give aganst someone who acts contrary to or who disobeys a court order other
than anorder for the payment of money— One of he mostcomnon compdints of
regpondentsto the RulesProjectis that he caurts will not enfarce heir own orders,
often beaus theywill notimprison the violator for conempt In ourview, the
solution is the ceaton of a ule listing a varety of posible penétiesfor disobedence
to an order. The list would include but would not be limited to contempt; it would
include penkiesrangng from a waming to a fine b a monedry award. Other
remedies may include modification or elimination of exemptions from enforcement,
suspenson of the diverslicene of he deinquentunderthe moor vehicle legislaton
and emedesaimed atdirecioors and oficers of comporate offendes. The sibganceof
the pesntRules364 b 367 fiould be amended andgluded n the list. Another
possible remedyis to follow the exanple of he pesntRule 367 andecton 8 of he
Civil EnforcenentAct. These provisions enpower the court to get someone else to
perform the a¢ which the dsobedentperson should have pgdormed. The choce of
the appoprate pendéty or remedywill lie with the cout. While conemptmay well be
appropriate in seious @ases, the capacity to choosealess ®vere penalty may result in
the mulesbeing enfoced moe often and moe firmly than s now the cae.

11. The Winding-up and Restructuring Act Rules WURA Ruleq (Rules754-812)
should be repeaéd — The Winding-up Act waspased n 1882 b dealwith the
liquidaton of “InsolventBanks InsuranceCompanies Loan Gmpankes Building
Socketies and Traling Corporations” The Act, now re-enttled he Winding-up and
Redructuring Act [WURA], is sill in force and continues tobe thebasis fa a
relatively small butsignificanttype of iquidaton. Some wedem provinces including
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Alberta, promulgated Winding-up Act rules ealy in the tventieth certury. Most
provinces have repealed their rules, but Alberta retains them. In our view, they should
be epeded. Alberta couts will still be abé o make pocedurl rulingsby resort to the
geneal rulesor to the WURA itself.

12. Masters should be per mitted to hear and decide applications for civil
contempt — Seciton 9 of he Court of Queens Bench Actexcludes fom the naster’s
jurisdiction matters related b criminal procealingsor the iberty of the subjectand
apdicatons relating to civil contempt exceptm maintenance eforcement stuations.
The exd¢uson of cvil conemptfrom maders’ jurisdiction creatsdiffi culties The
committee srongly believesthatmaders should be empowred © hearand detde
civil conemptappicationsatleas within the aeassurveyed in this consiltation
memorandum.
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CHAPTEH.. BASICPRINCPLES

ISSLE No. 1
What basic principles should guide reform of the rules regarding remedes?

[1] The mandate d the Committee o the Enforcement of Judgments ard Orders
[the comnittee]is to look ata goup of ulesconcened with enfocementof
judgments or orders of a @urt. The comnittee & primarily concened wth Pats 28
(Enforcenent of Judgmentsand Orders), 36 Extraordinary Renedies and 57 Rules
and Orders Promulgated underthe Winding-Up Act).? In addition, the committee will
commenton Rules82-83,151,155,331,333,and Par37 aswell assome geneal
issues.

[2] The comnittee héd severml meeingsto discuss the lesunderour jurisdiction.
Committee members contributed written and oral comments on specific remedies. As
we worked hrough he enbrcementrules we reathed ®me geneal concusons
which formthe kask for the spedic propasak in succeding pats.

POSTION OFHECOMMITTEE

A. Renediesare Inportant

3] In 1991 the Ingtitute publshedEnforcement of Money Judgments®* which
proposd fa-reathing changsin the Alberta judgmentenforcementsystem. The
repot begnswith the uncomoversial propostion thatjust and eficientprocesesfor
the enforcement of judgment debts ae essntial.

2 The committee dd not corsider r. 344 in Part 28or theruleson mandamus ard prohibition in Part 36

® part 37 (Sales o Real Estate) wasalsoconsdered byFrances Price, Q.C. who was egponsble for
foredosure.

* Alberta Law Reform Institute, Enforcement of Money Judgments, 2 vols. (Repott No. 61) (Edmonbn:
The Instiute, 191) [ALRI, Enforcement of Money Judgments].
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Wha use b ajudcia systemtha purprts to reolve adspute fthe
resolubnit determmes canot le mpementeceffectiely?Moreovera
just and eftient erforcemen system isiecessary if cedit is to
cortinueto play its fundamenglly important role n theoperaionof our
commerciasystem?

While the Ingitute wastalking aboutmoneyjudgnents, the piopostion appies
equally to non-money judgments a orders. A legal system may go to great lengths to
read a us solution to a dspute, butthateffort will be worthless if there is no
effecive, efficientand cedible system of ranediesto enforce he cout’s decsion.
One pacitioneradutely obsrved hatthes problems ae vely importantbecaise they
involve “bread ad buterissues for patiesand counsl alike.

B. AReamedial System Must be Fair, Appropriate and Reasonable for All
Parties

[4] While emedesmus give successful litigans confidencein the poces and a
rea®nabk hope ofrecovey, theymus also protectthe legitimate rights of the
unauccessful paty to fair and ea®nabk enbrcement Jack Beason,in a iecent paper
on English creditors’ remedeslaw, arguesthatremedesmust confom to “the
principle of proportonality”, that is, drastc remediesshoud be used aly “whenless
intrusive forms of enforcement... have noworked orare notavalable”® Beason
goes on to summarize four principles which the Scottish Law Commission applied to
the remedy of distress.

Thefirst of tleseistheruk oflaw reqgirement that wiere thelaw
confers aright on anypeson itmust also supphln efiective
mechanism to make thigght genire andrealin itspradical dfect.
Seordly, tlere is what th&€ommissioterns the pindpleof lest
coeacion, broadly theequivalentdf propottiondity as described above.
Thrdy, thee s wha the Commissionterns theprincple d
appreriateness. This means thagé proedues shold be dsignal to
achiewe ther oljectivesin & dred amanne as possible. Findly, thee
is the prinipke ofefedive erforcemert.’

We agee.

® Ibid., vol. 1 a 21.
6 Bedson supranote 1.

" Ipid. at11.



C. The Present Enforcemt Ruks arein Need of Reform

[5] Rulesof cout should be ckar, useful, effecive and pst. The wuleswithin our
mandaé do notcome cbse o meeing this standad. Theyare achak, repettive,
unclear, unnecssarily techncal, procedually clumsy, excessively compkx and
sometimesunjust. Some rulesin Pat 36 lay down pretrial proceses theyhave
nothing © do with enfocementand $iould be moved mch ealierin the mles Given
the mportanceof a fair and efective g/stem of ranedies reform is an ugentneed.

D. Obsolet Rués and Processes Shoul@ Repaled

[6] Antigue poceseswhich ae no bngerused orneedé should be deéted from
the newrules On the oherhand,a emedywhich appars usless to usmay have a
use thatwe havenotyetdiscovered.Cauton is the ight appioach.

E. Chronalgical Orgarzation of he Rués

[71 The newrulesshould follow roughly the chonology of a lawsuit. At preentThe
Rulesmake ®me atemptto follow this plan,butthe oganizaion breaksdown in the
rulesunderconsderation hee. Forexampe, The Rulescontain Pat 36, enitled
“Extraodinary Remedes” which follows the uleson tial, judgmentand
enfarcement. This secton includes rués on replevi, intempleaderrecevers,
presevation orders ard stoporders, all of which are entirely or mostly usedbefore
trial.

[8] Other provinces have adopted a dif ferent approach. For example, the Ontario
Rules have asemrae pat entitled “Presevation of Rights in Pending Litigation.” It
includes rugs on inérlocutory injunctions and nandatory orders recevers,
certificatesof pending litigation, interpleader, interim recovery of personal property
(that is, replevin) and interim preservation of property. We will later propose that we
follow the Ontario organization.

F. TheRdes Shaild Avad Repetition

[91 Some of the present rules duplicate each other or deal with the same problem,
oftenin different ways. Rules 467, 468 and 469 are an example. The new Alberta
rulesshould merge dupicatesinto one ule which contiinsthe beselemens of the
old.



G. The Rules ShauWhere Possild Aim for GenerdPropositons Rather
than aSeies of Specific but Smilar Situations

[10] Some enbrcementrulesamountto exampésor illusratonsof a boader
principle. There arewo examples

1. There ae numeousrulesaboutgeting posession, contol or delivery of
personalpropety. These spaate ulesshould be boughttogeherand
rationalized. The aim is to express the broad principle directly and clearly.

2.  The rnew rules slould include alist of possible renedial orders which acourt
may give aganst someone wo acs contary to orwho disobeys a cout order
other than an order for the payment of money. The list would include but would
not be limited to contempt. This idea is developed further in Chapter 13.

H. Remedies Should as a General Rue be Immediately Available

[11] Once alitiganthasobtained a ydgment, the emedesnecessary to enfoce hat
judgmentshould be mmediately avalable. The iights of the patieshave ben sttled.
There should be no requirement that the succesdul litigant must go to court again to
seek leave to issue remedies. This principle should not apply where the judgment itsdf
says othewise orwhere it is dangeousto pemit enforcementwithoutprior judicial
scrutiny, for exampé, where immediate depbymentof remedeswill do a grnousand
irreparable injury to the unsuccessul litigant.

I. Rués Dealng with a Subjet Governed bg Statute Should Where
Approprate beMovedinto the Statite or Regudtion Thereunder

[12] Underthis heading, we ae thinking paticulady of the Civil Enforcement Act®
butthere ae oherexampés Manyrulesare confned b issuesgovened and
regulated bya gatute. In al such caes we dould consder moving the wle into the
statute orinto regultionscreaed undetthe gatute.

1. Ifthe lawisconcetrated n one pace it is more likely to be coheentand
integrated. Dividing the law of creditors’ remedesbetveen he Civil

8 R.SA.2000,c. C-15.
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Enforcenent Act and The Rules leads torepetition, confusion and direct conflict.
Thes flaws can belargely eliminated if ruleswhich ae pat of the £heme of
enforcementof moneyjudgnments are moved mto the Act or the Civil
EnforcenmentRegultion.®

2. The pesntsystem of cvil enforementinvolvesthe resarcherin a kenghy
voyage fomthe Actto The Rulesand bak. Puting the law in one pacemakes
the pb of the resxarchereaser and herefore less expensve and unertain.
However, a mle which applies to more than one remedy or staute likely has to
remain in the rukes.

3. In mos cases ruleswill be movednto the Civil EnforcenmentReguktion rather
than heAct. The Rulesatpresentare largely, although notenirely, procedual
rather than substantive.'® Procedural rules require frequent amendment which is
eagser for regulationsratherthan satutes Stll, the egultionspursuantto an at
are more likely to be drafted in harmony with their parent legislation.

° Alta.Reg.276M5.

1% Some ofthe pesntrulesare sibsanive and should beplacal in the Civil EnforcementAct, supranote
8.






CHAPTER. ENFORCBMENT F MONEYJUDGVENTS
A. Preiminary andGeneralssues

ISSLE No. 2
Should ules rekvantonly to the subjet matter of the Civil Enforcerant Act*
be noved to tha Act or to the Civil Enforcemen Regulation*?

[13] The Alberta Law Reform Institute, inits 1991 report Enforcenmentof Money
Judgments propcsed as a basiprinciple of reformthat he rew law of credibrs’

remedesshould, asfar aspossible, be conentated n one $atute.
RECMMENDAIN 4:
ONESTATUE

Tre enforcenentof money judgment shodd be goverredby one
statute tha describesthesystemaof enbrcenentandthevarious
pracesses, and thproedues that are a part of it, in sisten,
coheent and Igicallyordeed tems”

[14] The govenmentaced on he Ingitute Repott and pased he Civil Enforcenent
Act. The Act did not, however, fuly implement the one statute reemmendation. Part
of the pocesesand pocedueswere relegaed  the Civil Enforcenent Reguhtion
while ohers found a homen The Rules There is some auggesion thatthis division of
legislative maeral may have ben a bgistical ratherthan a pimcipled decsion; the
enforcementruleswere drafted pior to the Civil EnforcementRegulation and were
able to be boughtinto force ®onerthan he Reguktion. No one hasnoved b change
them since.

[15] The realt hasbeen onfuson and conicts among he varouslegislative
ingrument. The Act and he Reguhktion are elatively coherent but The Rulesare kss
integrated with the gatutory scheme Francose Belzil, a menber of this comnittee,

1 Civil EnforcementAct, supr note 8.
12 Civil EnforcementReguation, supranote 9.
13" ALRI, Enforcement of Money Judgments, supranote 4,vol. 1 & 27.
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desribed ®me of hes confictsin an eay LESA lecure;* others are detiled
below.

POSTION OFHECOMMTTEE

[16] We think thatruleswhich ae relevantonly to the sibject matter of the Civil
Enforcenent Act should be moved to that Act or to the Civil EnforcenmentReguhtion.
We advanced two reasons for this conclusion in Chapter 1 of this memorandum.

1. Ifthe lawisconcentrated in one pace it is more likely to be coheentand
integrated. Dividing the law of creditors’ remedesbetween he Civil
EnforcenmentAct and The Rleshasled b repettion, confugon and diect
conflict. Thes flaws can belargely eliminatd if ruleswhich ae pat of the
scheme of endrcementof moneyjudgments are moved mto the Act or the Civil
Enforcenent Reguhtion.

2. The pesntsystem of cvil enforementinvolvesthe resarcherin a kenghy
voyage fomthe Actto The Rulesand bak. Puting the law in one pacemakes
the job of the resarcchereaser and herefore less expensve and unertain. The
committee’s experencewasthatpracitioners and hy peopk enountered
problems n working with two sepaate pieces of legislation.

[17] Puting al the enbrcementrulesinto eitherthe Act or the Reguktion would
make moe £n% and banore usr friendly. The comnittee hinksthatmos of the
presentrulesmight be beter placed in the Regultion than n the Act, butit can €e no
reason for athird legislative vehicle. If the problem is the need for speedy amendment,
thatneed an be meby puting a paticular rule in the Regulation. A number of
remedes such asprejudgmentremedes were moved o the Act whenit was first
drafted;the comnittee £esno rea®n why the g of the mlesspecfic to enfocement
of moneyjudgments should notbe moved asvell. However, there ae manyrules
which appy to more than one emedyor statute. Thes will have b gayin the new
rules.

14 Francoise H. Belzil, “Seizure o Persaal Property’ in Legal Education Society of Alberta, Civil
EnforcenentAct Continuing Prokessional CompetnceSeninar Held April 17,1996 (Edmonbn: Legal
Education Society of Alberta, 196).



ISSLE No. 3

Should gplcations underhe Civil Enforcerant Actbe made by originating
notice? Shou noice berequred?Should R@ 340.1 bemovedto the Civil
Enforcenent AcP

[18] Rule 3401 providesthatan appicaton underthe Civil EnforcenmentAct (a) shall
be madey way of an orginaing notce unkss the appicaton is pat of procealings
alreadycomnmencel and p) shall notbe madeex parte unless expressly autornzed
underthe Civil EnforcenentAct or Rule 387.The ule appiesonly to applcatons
underthe Civil EnforcenentAct. The comnittee examined o primary quesions
raised by this rule.

1. Shoul appicatonsbe equred b be made bwriginaing notce?

2. Shoul noice berequred?

[19] Asto the ofiginaing notce rqurement it wasnoted hatmanyapplicatons
underthe Act are one-shot deals, where only a single order is needed and it is wnlik ely
thatthere will be anyprotracied litigaton. In thes stuatons a pkeadng type of
documents unnecasary and expasve. Otherappicaionsunderthe Act aremore
likely to lead to further proceedings; inthese cases, an originating notice is
appropriate. The practice in Edmonton is that the masters permit simple, one time
matters to be boughtby way of anex parte order, but the practice in Calgary is
different.

[20] Ex parte appicaionsare uful in one fotsituations egpecilly where the
applicant does not want to give the debtor notice because such an action would
prejudice he ceditor. The comnittee wasdivided on he appopriatenes of ex parte
applications. Rule 387.1 alread providesfor ex parte applications.

POSTION OFHECOMMTTEE

The Gommittee deided he folowing:

1. Rule 3401 should be movedd the Civil Enforcement Act or to the Civil
Enforcenent Reguhtion.

2. No originaing notce $ould be neessary in repectof proceaingswhich have
been ommencal. In othercass it would be peferable thatonly thosee motons
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which will reault in ongong procealingsshould be sarted byoriginaing notce.
Thos motonswhich ae likely to involve only a sngle appicaion may be
started byeithera notce ofmotion oranex parte application.

3. The geneal rule should be hatall appicatonsare on noitce unkss the newrules
or the Civil Enforcenent Act otherwise provides. This position is consistent with
The Rules as awhole. Rule 387.1 should be retained whether or not Rule 340.1
ismoved b the Act.

B. Geting Informaton aboutthe Delior

ISSLE No. 4

Shauld the rules which enable the creditor to dbtain information about the
debbr (Ruks 360 and 36&t379, and~orns | and 11) be novedto the Civil
Enforcenent Actor to the Civil Enforcemert Regulation? Shouldany changes
be nade?

[21] Creditors seking to enforce money claims against debtors ae well advised to
ask before the lawsuit begins whether the debtor has any exigible or garnishable
propety worth the co$ and aggavaton of litigaion. Much of te buden of @quiring
thisinformation propety reds on the ceditor. When cedit is extended,and flom that
point on, the ceditor should be pepaing forthe posibility of nonpaynentby
building a ecod aboutthe debor's empbyment, bank acount and oherfundsand
assets. Once nonpgmenthappensthe ceditor is still regponsble o getasmuch
information aspossible abouthe debor's propety. It is notthe job of the baliff, the
lawyer, or the judge to provide detective services.

[22] Some debtors manage to hide their funds and assets with great skill. For them,
some method offered bythe lawmay be reededto cdlectinformation othewise
difficult or impossble to discover. The Rules presently offer three processes to
acqure information aboutthe udgmentdebbr. Theyare, the nquiry served on
anoher creditor (Rule 360) the debor s financal repot (Rule 370)and he
examhaton in aid (Rules371-379). The comnittee’s experencewasthatthes rles
work well, except for the poblem of conductnoneywhich will be dscussed bebw
and the issue of enforcement which will be addressed in alater part.
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[23] Rule 379 provides that the rulesrelating to an examination for discovery apply to
examnatonsin aid. One of hos mlesis the rqurementthatservice ofan
appohntmentfor examnaton isto be acompaned bythe paynentof conduc¢
money'® An eatier consiltation memorandumon documentliscovery and
examnaiton for discover'® consdered aboishing the neé for conductmoney
enirely butrejected he idea.Thatcommittee houghtthatexamhaton is an ntruson
and abalion mightrealt in inconvenence The Ingitute hasrecaved a equesfrom
a lawyer thatconductmoneybe aboished,atlead for examnatonsin aid. In the
committee’s experience, conduct money cheques are often not cashed.

POSTION OFHECOMMTTEE

[24] The comnittee ®ncluded hatthes mlesare ued aspat of the enbrcementof
moneyjudgments and ae an ntegral pat of the £heme of he Civil EnforcenentAct.
Theyand he acompanyng forms should be moved oubf The Rulesinto the Act or

the Civil EnforcenentReguhltion. One exeptonis Rule 376 which provides:

376 Whreread difficuty arisesin theenbrcenentof ajudgment the
Cout may by aterdired any pesonto attend fere apeisonname in
the orde and beexamied inde oathregading anymatter speified in
the orer.

Rule 376 s a neessary and ugful secton. As it applesto boh monetry and non-
monetary judgments, it should be retained in the new rules. It should be included with
the other enforcement of judgment rules which follow the rules on judgment.

[25] On the whole,thes muleswork well and $iould be pat of the gstem of
enforcementof moneyjudgments. The wulesplacethe initiative on he udgment
creditor to decde whetherand howto enfoce he udgment The ceditor, notthe
state, decdeshow to gaherinformation aboutthe debor. We favour the contnuation
of creditor control of the creditors’ remedies process generally.'’

1% R.204.

18" Alberta Law Reform Institute, DocunentDismvely andExanination for Discmvery (Rules d Court
Project, Consutation Memorandum No. 12.2) (Edmonton: Alberta Law Reform Institute, 2M2) at 6465.

' The Instiute todk this paition ealier in ALRI, Enforcement of Money Judgments, supranacte 4, vd. 1
at 26 For a dfferent view, seeTamaraM. Buckwold & Ronald C.C. Cuming, Interim Reporton
Modemizaion of Sakatchewan MneyJudgnentEnforcementLaw (Regna, Saskatchewan: Queen’'s
Printer, 2M1) at 1621, 39-40 [Buckwold and Cuming].
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[26] The comnittee houghtthatRule 360 & necessary to ensire thatthe Pesonal
Propety Registry [PPR isupdaed. There wassome discussion whetherthe ®rvice
requremens could notbe smplified. Ordinary mail should suffice. The comnittee
agreed hatRule 360{) should pemit applcatonsunderthatsubrule to be madex
parte unless the court orders atherwise. The order granted under Rule 360(8) will still
have to be served.

[271 Rule 378 povidesthatthe coss of anyexamnaton orappicaion made unde
Division 5 financal repott of debbr and exaninaton in aid) are in the dscretion of
the court. There are different practices in Calgary and Edmonton. A fiat is required in
Calgaly to getcods of an kaminaton in aid, butnotin Edmonton. The geneal view
of the comnittee wasthatthere should be no nee@ for a fiat, creditors should be
entitled to their costs of these steps according to Schedule C. There was some
discussion aboutthe neeé for Rule 378,butit wasnoted hatremovalof the ule might
not solve the poblem of he rqurementof a fiatin Calgaly. The comnittee
ultimately concluded hatthe wle should be movedd the Civil EnforcenentAct or the
Civil Enforcement Reguhtion. It should be made @arthatleaveof the cout is not
requred D getcods of exaninatonsin aid and apgtatonsrelating to ob&ining
financial information from the cebtor.

[28] The comnittee wassympatetc to the lawyer who compéained abouthe
requrementof condu¢ moneyfor examnatonsin aid. The diferencebetween
examhatonsfor discovely and exaninatonsin ai is thatthe latter occurafter
judgmentwhen he iights of the patieshave ben ®tled. The deéndanthasbeen
served and hahad an oppdunity to defend the adion. Judgmenthasbeen endeed
but hasnot been paid. The judgment deltor has tre right to apped andto aply for a
stayof enforcement. The situation is different from the examination for discovery
where the chim hasnotbeen stablished.The udgmentcreditor may be
undestandaby unhappyaboutbeing requred © paymore moneyto the udgnment
debbr to find outwhy the latter hasnot paid the udgnmentdebt In ourview, conduct
money should no longer be arequirement for examinations in aid.

[29] Much of he comnittee’s discussion turned on wo issues remedesfor
noncompliance with the rules and the jurisdiction of the Maste to order contempt.
Both issues are discussed and proposals made below.
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ISSWE No. 5
Shauld Ruk 460.1 on the examination of a debtor be moved to the Persmal
Property Security Ac?® Shouldany changes benade?

[30] Rule 460.11) provides:

460.1(1)A peronwhois asecuedparty uncerthePerenal Property
Secuity Act, on ®nice of awrittennoice onthedeltor, may require
thedeltor to attendan examinaionandbe examinedurderoah by the
secuedparty with regectto thelocaionof thecolaterd that is the
subgd of theseaiity inteest.

Subsetions2 and 3 povide forseven dgs notice ofthe exaninaion on he debor
and that the riles for examination for discovery apply with any necessay
modifications and unless otherwise provided in Rule 460.1.

[31] There wasa smilar provision in the SezuresAct'® which wasrepeaed when he
Civil Enforcenent Act came nto force n Januay 1, 1996.Suggetionswere made hat
the £cion wasuseful, and t wasbroughtback & Rule 4601 in 2001.The wle was
placal in the dvision on nterpleade instead ofits more naural home with the oter
rules on debtor questionnaires or examinations in aid of the debtor.

POSTION OFHECOMMTTEE

[32] The committee oncludedthat the rle works well in its present form. However,
it has todo with the enforcement of personal property security and should be moved to
the Personal Propetty Searity Actor the Personal Property Searity Reguétion.

C. The Wit of Erforcement

ISSLE No. 6
Should he ruks nclude Ru¢ 341 pemitting pdgnents © be sayed?

[33] Rule 341(1) empowers the court, at a after the grant of ajudgment, to stay its
enforcementand b remove orextend sich gay. Rule 341Q), redricted © procealings

8 R.SA.2000,c.P-7.

19 R.SA.1980,c. S-11.
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underthe Civil EnforcenmentAct, providesfor the filing of a ¢ay orderin the PPRand
the effect of such an order before filing.

[34] Rule 341(1) is part of a much larger pattern of law. The courts ariginally could
stay procealingsaspaitt of their inheentdiscretion o contol coutt procealings an
inheentpower which a magrity of caseshold contnuestoday?® Stay pending appeh
is the sibjectof specfic legislation forjudgments in Queens BencH! and Povincial
Court.??

[35] The couts also have powrs, found n sverl places, to gay procealings
genearlly. The pincipal source ofautority is secion 17 of he Judicature Act® which
provides as fdbws:
Stay of proeedirgs
17(1) Inaproceedng
(a) for he recovery @fdebtor lquicated &emand
(b) for he enforcement obacurityor charg onand

(c) forthedeternminaionor specfic perbmanced an agreement
for thesae d land or

(d) forthe mssessonof land,

the Courin itsdiscréion may atnystag ofthe poceading grana
stay of ppoeadings orany tems that the Caumay prscribe, andn
like manne theCout in ts discreionmay with a withou imposing
terms, afterfind judgmentin ay proceedngwhasoe\er, grant a stay of
exeutionof an aterforsale or botrer similar pragss, intudng a fay
of an ordefa possesion ofand, and may by amle graning thestay
extendthetime for paymentof a judgmentdelt or thetime for doing any
act ormaking any paymepresciibed byaprevious oderof theCout.

(2) Inaproceedng
(a) for he enforcement obecurityor charg on fam hnd

(b) forthedeterninaionor specfic perbrmancedf an agreement
for thesale d farmland or

20 C.R.B. Dunlop, Creditor-Debfor Law in Canadg 2d a. (Scaborough,Ontario: Carswel, 1995)at
210-212 [Dunlop book].

2 court of AppealRules r. 508 (no auomatic stayunless judje soorders).

2 provincial Court Act R.S.A. 2000, c. P31, s. 49(auomatic stayunless QB. judge aherwise aders).
Seealsos. 441 (generd power in Rovincial Court to stay pdgmert).

23 judicature Act R.SA. 2000,c. J2.
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(c) forthepossessionoffarmland theGout, ndwithgandngthe
terms of an aeror julgmen previouslymade, shall graa
stay of proceedngs whenit gppeas tha thedefauk of the
mortgagor, purchaseror atherpersonis in whok a in part
causedby theinability of themortgagor, purchaseror ather
persorto maketgrdan byrea®n ofdckof eleator pace or by
reasonof theredrictionsas to delivery of grain imposedurder
theCanadian Whed Boad Act (Canada) andtheregulations
urderthat Act.

(3) Astay gankd undesulsecton (2yemansinforce untiset sside
by the Cout, but shdl be =t aside sly onapplicationafternoiceand
ontheCout being satisfiedtha the cortitionsexsting a thetime d the
granting of the stay and by reasonof whichit was grantednolonger
exist.

[36] TheCivil EnforcenmentAct also peaksto the issue.Secton 5() says thatthe
Court may on appicaion give direcionsasto a cvil enforrementprocealing. Secton
5(2)(d) provides hat he Gourt considering an aplicaton under his Act may “stay

enforcement of rights provided in this Act.”**

POSTION OFHECOMMITTEE

[37]1 Itistrite law thatthe cout hasinheentjurisdiction, confirmed bysecion 17 of
the Judicature Act to stayproceeadings. If there is ary doubt that judgments are
proceedings, setion 17 could be amended to say so. It is confusing and repetitive to
saythe ame thing again in The Rules. We would suggest regd of Rule 341(1).

[38] Rule 341Q) isredricted © procealingsunderthe Civil Enforcenent Act and
should be movedd the Act or the Civil EnforcenentRegultion. The rue is necessay
to prevent creditors from ordering a civil enforcement agency to enforce judgments
when here isa gayorderin place

ISSWE No. 7
Should Rule 38, which establishes the anount owing at ary time ona writ,
be novedto the Civil Enforcerant Ac®

[39] The wle providesthatthe amounbwing atanytime on a wit is the btal of the
amountof the udgment, taxabk cos$s and ntered, less amouns paid.

24 seealsoProvincial Court Act, supranote 22,s. 44.1.
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POSTION OFHECOMMTTEE

[40] The rule seems to stae the obvious. However, the committee noted that the rule
includes“taxabk” cods ratherthan “taxed” cods. If the wle isrepeaded an
enforcementdebbr may refuse o acknowedge iability for cods unless and unil they
are taxed.The judgmentcreditor may recave paynent directy from the debdr which
do not go through a distributing authority, and an unscrupulous aeditor may try to
exclude these payentsfrom the anount owing on a writ absent a seian like this.
The comnittee ®ncluded hatRule 348 fould be etained butmoved b the Civil
Enforcenent Act or the Civil EnforcenentReguhtion.

ISSLE No. 8

Should Rules349, 349.1 and 351 on the power o the clerk ard thecout to
make changesn writs of enforcenentbe raained and movedtthe Civil
Enforcenent Ac??

[41] Theserules empower the clerk (in Rules 349 and 349.1) and the court (in Rule
351)to make mapr and mnor changs to writs of enforcement None of he wles
empower changs b judgnents

[42] The pe=ntRule 349 povidesthat where the name gppaenty of the ceditor
only) shown on a ydgmentor writ is incorector haschanged, the cerk may alter the
writ. Rule 349.1 empowers the clerk to correct clerical errors on awrit without limit.
Rule 349.1 was aldedto The Rules in 1996. Stevenson and C6té canmernt: “B efore
this Rule, it wasdoubful whetheranyone coudl corecta writ of enforcement yet

minor errors in names often hamper effective enforcement.”?*

[43] Rule 351 enpowersthe caurt (notthe clek) to do severathings:

1. Issue a wit showing the debbr's (but notthe ceditor' s?) popername were the
debtor’s name is misstated in the judgment. This power would appear not to
extend to the casewhere the judgment got the debtor’'s name right but the writ
gotit wrong.

2% The Honourable W.A. Steverson & The Honourable JE. Coté, Alberta Civil Procadure Handbook
2004 (Edmonbn, Albetta: Juiiliber, 2004)at 305 [Civil Procedure Handbook.
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2. Order “achange’ (apparently any change) to a writ.

3. Ordera newwrit to be Bsued.

4. Direct an issue.

One maywonderif the lad three sveepng powers enabé the judge b do whatthey
cannot do under thefirst power?

[44] Edmonton and Glgaty pracice difers asto the ckrks’ willingnes to make
changes without afiat. Clerks are often reluctant to make any change of their own
accord, nomatter how minor. The Clerks’ Manual limits clerks to @rrecting very
basic typos, while referring all others to a master for action.

POSTION OFHECOMMTTEE

[45] The central issue s whatchange should the ckrk be empowered b make b the
writ and what changes should be reserved to the court. In our view, the court should
have a plenary jurisdiction to make changes in the writ.

[46] As to theclerk's power to anend writs, we areethat theres a reed for a
mechanism to fix quickly small erorsin writs. In ourview, the ckerk’s power to make
change should be edricted © stuatonswhere the writ spells a word differenty from
the udgment In this narow area,the ckerk should be abé o corectthe wit to make
it follow the judgment. Otherwise, the applicant should be required to go to the court.

[471 We augges thatRule 349 be epeded.Rule 3491, asamended abovehould be
retained and movedotthe Civil Enforcenment Act or the Civil Enforcenent Reguhtion.
The diafter of the newRule 3491 should avod the ambguousexpression “clerical
error.” The intertion is to make the clerk’s jurisdiction simple, dear and narrow. Rule
351 ould be etained with the addiion thatthe moton may be madeex parte unless
the cout orders othewise. The newRule 351 sould be $ripped of he redrictive
languagen the pesntrule. The newrule should be movedd the Civil Enforcenment
Act or the Reguhtion.

ISSLE No. 9
Should Rd 350 on asginmentand resuiing anendnents ofwrits be
retained?
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[48] Rule 350 providesthat a grsm ertitledto erforce a writ may without court
order make atotal or patial asignmentof the writ to anoherperson?® The ckrk, on
being satisfied of he asignment may withoutcoutt orderamend he writ to show the
name o the assigree?’ Wherea writ is partially assiged, the derk may without court
orderissue wo replacanentwrits, one b the udgnmentcreditor and oned the
assignee,showing the amourd owing to eat.?® Such eplacenentwrit standsin the
placeof the wit being replaced and fal be da¢d with the same dag¢ asthe writ being
replaced ”® The comnittee’s information is thatwrits are ocasonaly asigned.

POSTION OFHECOMMTTEE

[49] The committee’s view was that Rule 350 seves anecessary purposeand should
be retained.In later pats of this consultaion memoraandum, we will propos the
aboltion of al writs used asenforcementor remedal procesesexcet for the writ of
enforcement As Rule 350 wll then be elevantonly to the enbrcementof money
judgment, it should be movedad the Civil Enforcement Act or the Civil Enforcenment
Reguhtion.

ISSUE N. 10
Should Réd 352 berepeakd?

[50] Rule 352 pesniy deak with a pdgnmentgranted forthe recovey of bot land
and moneywheterfor cods or othemwise. It providesthat where a wit isto be
issued,a writ of posession may be ugd forrecovey of the land,and a wit of
enforcement may be used for recovery of the money.

POSTION OFHECOMMITTEE
[51] Laterin this consiltaion memoraadum we will propos thatthe writ of
possession be elminatd and hatpeopk appying for posession of land ca rely on

26 R. 350(1).
2" R. 350(2).
28 R. 350(3).

29 R. 350(4).
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the judgment or order. In light of this decision, we see no function for this rule. We
sugges thatRule 352 be épeded.

ISSUE M. 11

Shauld Ruks 353, 3% and 35 regarding service of documens under the
Civil Enforcerant Actbe movedd the Act or to the Civil Enforcerant
Regilation? Shouldhe ruks be madedss restictive?

[52] The Rules presently addressquestions o sevice generally in Part 3 (Rules 13 to
29). Theserules wereconsidered and same changes poposedin thelnstitute’s
Consutation Memorandum 12.1 in the Rules Project.?® The direction of the proposads
in Consultation Memorandun 12.1 isto make the sesice rulesless rgid and merous.

[53] The wlesunderconsderation in this consultaion memorandumare Rules353,
354 and 355 Wwich addess service ofdocumend for the puposesof the Civil
EnforcementAct. Theyare appaenty intended ¢ fill a gap m the Act and n the Civil
Enforcenment Reguhltion. Secton 6 of he Act providesthat“a doaimentthatisto be
served, given orprovided b a peson underthis Act, may be wed, given orprovided
to thatperson in acordancewith the rgultons” “Service” is notdefined n the Act,
although he Act requiresservice in numeroussecions® Secton 1@) deemines
when ndividuak, comporations pattnerships, asociatonsand he Gown are deened
to know of amatter. Section 107 empowers the Lieutenant Governor in Council to
make egultionsregading ®rvice.However, the Civil EnforcenmentReguhktionis
silent about sevice. Perhaps the word “regulation” in section 6 is intended to refer to
The Rules

[54] Rule 353 povidessepaate ulesfor service on ndividualk, membes of a
partnership, comporatons municipalitiesand asociations A comnon thread s that
sevice on al of theseentities may be by registered mail. Rule 353(3) provides that a
documentsentby registered mal is deemedd be ®rved ordelivered when he

30 Alberta Law Reform Institute, Commencementof Proceadingsin Queens Bench(Rules d Court
Project, Consultation Memorandum No. 12.1) (Edmonton: Alberta Law Reform Institute, 2002) [ALRI
CM 121].

31 Eg., secionsrelated b sizure and sale of peisondty (ss 44,45,46,48), seizure of special typesof
persmalty (ss. 5051, 53, 58, 62), sale & land (ss. 73 74), ganishment (s. 82 and distribution (s. 1Q.).
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addessee atually gesit or on the expry of 7 day from mailing. Where the addessee
would be pejudiced,the cout isempowered n some dtuatonsto make ay
appropriate order. The rest of Rules 353, 354 and 355 provide for (1) service by a
distributing auhority, (2) service on he hotlerof a related wit, a peson with a
registered interest in the PPR and a civil enforcement agency and (3) agreements to
accep sewvice byalternatve means.

[55] Some ekmens of these lesare borowed in an amended for from Pat 3,
which hasbeen citicized n Conaultaion Memorandum12.1. The consltation
memorandum would permit service on an individual by (1) leaving the document with
an adul person resding atthe individuals placeof resdenceand @) mailing the
documento the individualatthataddess. A similar requrementis one alemaive
form of seizure in secion 45 of he Civil EnforcenentAct.

POSTION OFHECOMMTTEE

[56] The comnittee houghtthatthe requremens for service ofdocumend underthe
Act should be boaderthan heycumrenty are. Pesonal service @an be difi cult as
manydebbrs are evaive and sveial atempt may be neessary. The expeienceof
membes of the comnittee s thatdocumend served byregistered mai are often
returned unsrved.

[571 The pe®ntRules353,354 and 355 pemit asan atemaive the ®rvice of
documents by registered mail. In our view, therequirement should be changed to
ordinary mail as the general requirement. The judgment debtor has been seved in
acwordancewith the Pat 3 ®1vice wulesatthe comnencenentof the poces, and a
judgmenthasbeen atered agans them.In manyca®sthere is a beter chane of the
documentbeing recaved byordinary mail than byregistered mal. The comnittee
thinks it is sufficient b addressthe leter to the debor attheir lastknown address

[58] The committee considered whether, in addition to ordinary mail, documents
should alo be ®rved on an dult living in the resdenceof the debor. This addtional
requirement was rejected on the ground that it would add unnecessarily to the costs.

[59] There ae no doubexcetionswhere pesonalservice,atleas by registered
mail, should be equred.Examplesare (1) mattersrelating to conempt (2) service of
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documens related © atachmentrders underPat 3 of the Civil EnforcenentAct and
(3) the ®izure and ale of areddence If seizure is atemptd,the morestringentrules
of the Civil EnforcenmentAct will apply. There maybe oherlegislaton which requres
personalservice.For most caes however, service byordinaly mail is adequée and

may be morelikely to reat the ntended ecipient The mulesshould make t clearthat
a cout mayimpos a dfferentservice wule in the paticular circumstances of the cae.

[60] Two final obsewations:

1. The drafter ofthe rew Part 3 rdes might well conside the dearer aad more
direct drafting of Rules 353, 354 and 355 as amodel.

2. AsRules353,354 and 355«late lely to matters underthe Act, they should be
moved b the Act or the Regulation.

ISSUE W. 12
Should R@s 356, 357 and@58 be mwuedto the Civil Enforcerant Actor to
the Civil Enforcemert Regulation?

[61] Rules 357 (issue of writ of enforcement) and 358 (endorsement where money is
payable into court) are essential and important parts o the enforcement process Rule
356 povidesthatterms used n Division 2 and dehed n the Civil Enforcenment Act
have he meamgsgiven b them bythe Act. Rule 357 povidesthata writ of
enforcement shdl be in Form F of Schedule A and may include an Addendum in Form
F.1 of Schedule A.

POSTION OFHECOMMTTEE

[62] Rules357 and 358, aswell as Forms Fand F.1, should be retained and moved to
the Civil EnforcementAct or the Civil Enforcenent Reguhtion.®” Rule 356 wll then
be unneessary asto Rules357 and 358Division 2 ako includesRule 359 on
fraudukntpreferences and convgances and Rule 360 ontie inquiry served on
anothercreditor. We discussed Rule 360 abovend poposd hatit be moveda the
Act or the Reguhtion. We discuss Rule 359 bebw, including the issue of ddinition.
Rule 356 s unnecasary and $iould be epeded.

32 R.357 salsodiscused and amadmens are popose in Chaper5.
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ISSUE N. 13
Should Rds 381, 382383 and 383.1 bmovedto the Civil Enforcerant Act
or to the Cwvil Enforcemert Regulation? ShouldRuk 380 beaepeakd?

[63] As thetitle to Part 28, Division 6 suggests theserules are concerned with

seizure and ale of pesonal propety underthe Civil Enforcenent Act. Rule 380
incomoratesthe defnitionsof the Act. Rule 381 provides that where an application is
made undethe Act for auhority to sll or dispose of any personaty of an enforcement
deltor, the applicaion mustbe intiated by a ndice of motion andmust, unless
othemwise drected,be made on 7 dayotce b the enbrcementdebbr. Rules382,
383 and 383.1 flesh out the processfor sazure and sde of securities se out in Part 6

of the Act.

POSTION OFHECOMMTTEE

[64] Rules381-3831 only concen matters arising underthe Act and $iould be
moved b the Act or the Civil EnforcementRegultion. Some of the wulesunder
consderation ae clkealy subgantve. If theyare moved ¢ the Act, Rule 380 ca be
repealed.

[65] Rule 38l apparently assumes that anadion is akeady in existence. However,
there ae maters anising underthe Act, swch as landlord’s distress where there is
probably no acton. In ourdiscussion of Rule 3401, we expessed ourviews about
wheteran orginaing notce of motion is necessary to initiate an &tion. The
committee dso fedsthatthe 7 dag notice peiod in Rule 381 s too long;it should be
the same ador anyotherappicaton.

D. Ganishment

ISSUE N. 14

Should he garnshee rués and formgRuks 470 b 481.1;Forns L and Mbe
movedto the Civil Enforcerant Actor to the Civil Enforcemen Regulation?
Should bhe ruks be thvanged?



23

[66] We notd ealierthe ecomnendaton of the Alberta Law Refomm Ingtitute that
the newlaw of enforcementof moneyjudgments should be conentated in one
staute. The garnishment processis agood example of the failure to achieve that goal.
The law is currenty scatered hroughoutthe Civil Enforcenent Act, the Civil
EnforcenentReguhltion and The Riles If a lawyer or layperson wants a ckearand
chronological acmuntof the ganishmentproces, theyhave b take atortuousand
confusng pah which dodgedrom The Rulesto the Act to the Regulation and back to
The Rules More dgnificantare the dscontnuitiescreaed byscatering the law
among various pieces o legislation.*® Even if The Rules are valid despite their
differences from the CEA, it is not good policy to make decisions in the staute, aly
to amendor uncb themin The Rules®

POSTION OFHECOMMTTEE

[67] The committee @rees with the receommendation of the Alberta Law Reform
Ingitute in 1991 hatthe law of judgmentcreditors’ remedéesshould be conentated
in the Civil Enforcenment Act and he Civil EnforcementReguhktion. If this proposd is
caried outtodayand he pesntrulesare integrated into the Act and he Reguhtion,
the realt should be b eiminat the dsconinuitiesand conlficts which havebeen
created bythe atificial hiving off of patt of the poces of ganishmentinto The
Rules The ony argumentfor coninuing the fatus quo s thatit is easerto amend
The Rulesthan he Act or the Regulation. In ourview, the confison creatd by
splitting one sbjectamong seval pieces of legislation outveighsanyargument
basd on he eae of anendmentThe ganishmentproces should be etablished by
one peceof legislation thatis logicaly aranged ad desribeseat g¢ep in a manner
that can be understood by people who are affected by it and not just by their lawyers.

[68] Asto the sibganceof the wules however, the comnittee b satisfied hat, when
theyare integrated into the legislation, theywill opeiate eficienty and farly. The
committee dscussed he ganishees duties the admnistration feepayable o the
gamishee,and he gacepeiod forgamisheesto regpond,aswell asotheragpecs of
the process. Our overall conclusion was that the rules were fair and appropriate.

33 R.476 deinesthe dutesof the ganishee whee an atachmet is aganstempbymenteanings.It does
notfit smoothly andmay conflict with the Civil EnforcementAct, supranote 8,s. 81.

3 For exanple,r. 4796) is sad to be“notwithstanding s 78(d) of the Civil EnforcementAct”
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[69] The comnittee boked atRule 4726) which providesthata ganishee smmons
shall notbe ®tasde foran rreguhrty unless it prejudicesthe debdr or gamishee.
This kind of dip rule isimportantin ganishee pocealingswhere the ceditor may not
get a seond chance to attachthe noney. The cases on prejudgment garnshment are
very harsh andechrical; the sightesttypo may invalidate he garnishee sumons *®
In ourview, the gip rule is so importantthatit should be etained n the Act or the
Reguhktion asa paate povision even hough here is a geneal dip rule (Rule 558)
in The Rulesand a geeral powerin sction 5 of he Actto carectslips.

3 Dunlop book, supranote 20at 141-144.



CHAPTER. RULESRELEVANT TOHEENFORCBVMENT &F MONEYAND
NONMONEYJUDQVENTS

[70] The wlesdiscussed in this section can beaelevantto bohh moneyand nonmoney
claims. Unless oherwise notedthese rués should sty in the ules®

A. Rués Requing Leaveof the CourBefore EnforcemntCan be
Commenced

ISSUE M. 15
Should gparty to litigation who obgins judgmentn an acton nvoling a
counterclaimbe reauiredto se&k leaveto enbrce thejudgnent?

[71] Rules 151 and 155(b) are short enough to be quoted in full.
Execdion o garnidee afer counter-claim

151 Wrhrena defendant sets upa caunerdaim in ay actionto which
this part gpplies the plaintiff may notissuea writ or a garnshee
summonswithoutleave.

Application to caunterclaim

155Ths Pat appliesto a counterclan to the same exent & if a
courterclaim wee a sepate actio except that

(& wheretheplaintff in theorigind actionhas nd fileda statenent
of defenceor demand of noiceto a caunerdaim, ajudgment
on he countercl@may be obained gang the pantiff only
onmotionwith roticeto theplaintiff, and

(b netheragarnsheesummonsna a writ shdl issueagaing the
plaintiff in theorigind actionwithou leave >’

[72] Both rules are locatedin Part 10. Headed “Procedure on Default,” Part 10 deals
with a deéndantwho faisto file a satementof defenceor demand of naote.The
plaintiff may, dependng on the rature of the chim, obtain a cefaut judgment aganst

% n Chaper 2, in ourdisausson of exanination in ad, we notd hatr. 376 $iould reman in the lesas
it can aféctboth monetay andnon-monetay judgments.

%" The \ariaionsin caitalizaion andspéling ae drecly quoed fom The Riles One gaenral pieceof
advice is tha the alitors of the new rulesshould hire a good copy-editor.

25
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the deferdart or note he deferdart in defaut. Similar groups of rulesexig in most
Canadan povinces although Riles151 and 1534) are notcomnon. Sone mlesof
court aresilent onthe isse o remedes;others leae it to thedefendant to apply for a
stay of execution. Where other provincial rules of court include provisions smilar to
Rules 151 and 155(b), they are usually located early in the rulesin a section on default
judgment insteadof being placed with the dher enforcement rules, such as ar Part
28.

t38

[73] Rule 151 imposes an automatic stay of enforcement™ without leave where two

condtionsare met (1) the phintiff has obtained a déault judgmentor a judgment

t39

after anoting in default,” and (2) the defendant has set up a counterclaim in the same

action which counterclaim has not gone to judgment.*°

The rule does not apply to all
default judgments (including judgments obtained afer a notng in default); it apples
only to those judgments where the deéndanthassetup a courgrclaim. Nor doesthe
rule appy to a pdgmentwhere the deéndanthasdefended he a¢ion ordemanded
notice. The evl struck atinvolvesthe pesnceof both a de&ult judgmentand a

counterclaim.

[74] Rule 155(b) was intended to deal with the reverse of the above scenario.** An
autbmatic gay of enforcementwithoutleaveis creatd where (1) the phintiff
commences an ation agans the deéndantwhich hasnotgone b judgment?® (2) the
defendantlaunche a coungérclaim in the sme aadbn agans the phintiff, (3) the
plaintiff/ defendantby counerclaim hasnotfiled a satementof defenceor demand of
notice b the counérclaim, and @) the deéndanthasgone b judgmentagang the

38 At leas, ther isan aitomatc gay asto writs and ganishee simmongs Nothing is sad about
equtable executon.

39 What if the plaintiff is in a position to obtain a default judgment but has not done so? But why would
the rule apply to this case, especially as it speaks of “a writ,” a postjudgment remedy?

40 Literally the wle gplieswheterthe déendantplaintiff by counerclaim hasgoneto judgmenton he
counterclaim or not But why preventthe phintiff from enbrcing their judgmentwhen he phintiff by
counterclaimwith a judgment apparently can do so(sulject tor. 1%)?

1 AllanA. Fradsham, Alberta Ruksof Court Annotted 2002(Scaborough,Ontario: Carswel, 2001)at
234 [Fradsham 2002].

42 Supra note 40.



27

plaintiff on the coung¢rclaim.”®* The judgmentis a defiult judgmentor a judgment
following a noting in default.

[75] Therearerelatively few cases m Rules 151 and 155(b), pehaps because there
are notmany casswhich fit within them.Allan Faddiam sayg, withoutciting
authority, thatan appicaion forleaveunderRule 151 “mustbe obained onnoticein

the usual manner.”**

POSTION OFHECOMMTTEE

[76] In Chapter 1 of this conaltaon memoraandum we agued hat once aitigant
hasobtained a ydgment, the emedéesnecesary to enfoce hatjudgmentshould be
immediately avaiable. The rights of the patieshave ben ®ttled. There sould be no
requrementthatthe successful litigantmust go © cout agan to seek kaveto issue
remedies. We noted that this principle should not apply where the judgment itself says
othewise orwhere it is dangeousto pemit enfortementwithoutprior judicial
scrutiny. The ssue hee is wheterthe counérclaim situaion fals within ourgeneal
policy of immediate recourse to remedies or within the “danger” exception.

[77]1 As ageneral rule, judgments in Alberta practice can be enforced immediately
and withoutleave unless the udgmentitself providesothemwise. Once he cout issues
a judgment(including an oder), even on diault, thatjudgmentor orderis the
decision of the court on the issues in the lawsuit and should be immediately
enforceale. There ae two limits to this principle: (1) the udgmentmay stay
enforcement or atherwise imit it; (2) a defendant canalways apply to thecourt before
or after judgment for a stay of proceedings o a stay of enforcement of the judgment.
The rules may however prohibit immediate enforcement where necessary to prevent a
danger to the defendant.

[78] It is unclear to us what danger these rules are addressing.
1. The wulesdo notapply to al default judgments, only to those where there has
beena cownterclaim. If the evl is the potental unfairnessof defaut judgments

43 Supra note 39.

44 Fradsham 2002, suprancte 41at 23 [emphads in original].



28

one would expet the ban® exend b al default judgments. A defendantcan
apply under Rule 158 to set aside or vary a default judgment.

2. Nor do the rules extend to all situations where there are claims from both
plaintiff and deferdart againsteach ¢her. The ruks applyonly to caunterclaims.
Theysay nothing aboutsepaate lawsuits, third paty situatons and oher
complex litigation patterns in which there may be the danger that one party will
enforce a judgment although, when all the litigation is over, that party will owe
more money than they are entitled to collect.

3. One mghtthink thatthe diafters had n mind the unepresnted litigantwho
might notrealze whatwashappemg. But if the ulesflow from a licitude for
the party without counsd, the ban on enforcement should apply to al default
judgments and pehapsall judgnments, defended ornot The pioblem of he
unreprented litigantis seriousbutcan hadly be ®lved byruleslike Rules151
and 155(b) which apply to represented and unrepresented parties.

4. It is unclear why the combination of the default judgment and the counterclaim
is so dangeousthata ban on eforcementis needd.

5. If the evl which ocasoned he wlesis thatclaims and coungrclaims should be
consdered bgeherand notbe alowed D be consdered atdifferenttimesand
out of order, that may be better done by staying proceedings on the counterclaim
until the main claim is dealt with.

[79] It wasalso unckarto the comnittee howoften hes mleswould everbe ugd
becaise mostdefendans who issue a ounterclaim will also file a déence. The wles
almost seem degyned b cath the rare dip where smeone brgefs to file a satement
of defencewith the counérclaim. The comnittee houghtthatthe onusshould be on
the defendant to apply to stay enforcement.

[80] The ot problem is which of the litigans should have v appy to cout: the
plaintiff for pemission o enforce orthe deéndantseeking a say of enforcement Our
conclusionis that it is for he ceferdan to apply for a say. The deferdan has a
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judgmentagang them.Without more, the deéndantshould do whatthe cout has
ordered unless they can convince a court that enforcement would be unjust.

[81] Asaresult, we propose that Rules 151 and 155(b) be repealed.

ISSUE N. 16

Where () athird paty fais to defend(2) the phintiff obtains judgment dter
than ly defaul, and @) the defendanbbtains judgment agast the third
party, should the deéndart be reqiiredto obtain leavébefore enforcement?

[82] Pat 7 of The Rilescreakesthe hird paty procedue. Thes muleshave ben
consdered and poposls for subgantal changemade n an edier consiltation
memorandum.*® The job of this section is to consider one of the current third party
rulesin the ightof ourpolicy setoutin Chaper 1 and @naltaton Memoraadum No.
129.

[83] The rule relevant to enforcement is Rule 74(2) which needs to be s& out in full:

74(1)If athird party fails to defend and the plaintiff dbtains a jucgment
otherthan by daudt, theCour may abr afterthe tral of theactionor if
theactionisdedded ther thanby trial anytime aftejudgmaet give
suchjudgmentas thenaured thecase requiresfor thedefendant
acainstthe thid party.

(2) Awrit shdl nd issueona judgmentgivenuncerthis Rule withou
leawe unti the judgentagainstthe defendd hasbeen stsfied.

Rule 74(2) raises problems similar to Rules 151 and 155, discussed above.

[84] For Rule 74(2) b aply, three couitions mustbe net (1) the thrd pary must
have filed b defend the chim by the deéndant (2) the phintiff musthave obained a
judgmentagang the deéndantotherthan bydefault, and @) the deéndantmust have
obtained pdgmentagang the hird paty. If the condiionsare satisfied,the deéndant
is prohibited from enforcing their judgmentagans the hird paty withoutleaveof the
coutt until the phintiff’ s judgmentagans the deéndantis satisfied. After

satisfaction, the defendant apparently no longer needs leave.

4> Alberta Law Reform Institute, Joining Claims andParties,Including Third Party Claims,
Countrclaims and Reprsentative Actions(Rulesof Court Project, Consutation Memomlandum M. 129)
(Edmonton: Alberta Law Reform Institute, 2M4) at 4364 [ALRI CM 12.9].
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[85] In al othersituaions judgments which aise in the hird paty proces can
appaenty be mmediately enforced.There is no piohibition on he phintiff enforcing
the judgnent aganstthe ceferdarnt. The deferdarnt can eforce heirjudgment agamst
the hird paty (1) where the phintiff obtained a déault judgmentagang the
defendant or (2) where the deéndants judgmentagandg the hird paty wasnotby
default. The issue s whetherimmediate enbrcementshould be pohibited in this or
anysituaion

[86] The problem must be considered in light of the conclusions reached in
Consutation Memorandum No. 12.9. That memorandum divides third party claim
rulesinto three ategoties (1) redrictive proceseslimited b claims for contibution
or indemnity, (2) processe limited to third party claims for relief from the defendant’s
liability to the phintiff, and @) third paty claims which can include ndependet
although factually related damage claims. The present Alberta third party processfalls
into caegory 2. Mogt other provinces rulesfall within caegory 3. Conaultation
Memorandum No. 12.9 wishes to move Alberta to a category 3 processwhich will
permit third party notices toinclude independent claims provided they are sufficiently
related to the man action. The change is significant, transforming third party claims
into a “general joinderdevice bywhich a déendat may engaft on o the man acton
any‘related chim’ theymay have gainst non{palties subjectto the velancepower

given to the court.”’

POSTION OFHECOMMTTEE

[87] If third paty procedue in Alberta isto become a “geeral joinderdevice; then
it is difficult to impose on he deéndanta pohibition on enfocementwhen oher
joinderprocesesdo nothave sich a imitaton and when we afeadyproposd hatthe
currentlimitation on chim/countrclaim litigaton should be epeded. Our geneal
appoach s that once gudgnentis rendeed,it should be mmediately enforceale.
We have difficulty in seeing why that reasoning should not apply to third party

% Mostother Canadan urisdictionsdo nothawe anything like r. 74(2) but see Saskatchewan Queen’s
Bench Rugs r. 107G.

47 ALRI CM 12.9, supranote 45 a#8, quoting Professor Garry D. Watson & Mr. Justice Qraig Perkins,
Holmesked and Watson Ontario Civil Procedure, looseleaf (Toronto: Carswell, 1984), vol. 3 at 29-7
[Holmested& Watsm].
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procealings The pesntRule 74@) prohibits enforcementin a vey limited stuaton
while other similar judgments ae unencumbered by a requirement to obtain leave. It is
not obviouswhy the deéndantmug satisfy the phintiff’ s claim before havng an
unfetered nghtto enfoce its judgmentagans the third paty. Why cannotthe
defendantrealze he chim agang the hird paty in orderto paythe phintiff?

[88] If Rule 74@) isrepeded,the hird paty will retain the ightto ak the judge
decding the hird paty claim to include a &ém in the udgmentprohibiting
enforcement, aswell as the general right to apply at any time for stay of enforcement.
In ourview, this is sufficientprotecion. Our concluson is thatRule 74@) should be
repeded.

B. Fraudulent Coveyances and Preferences

ISSUE WH. 17
Shauld Ruk 359 reman in therules as is?

[89] Rule 359() providesthat where a pdgmentcreditor claims relief unde the
FraudukentPreferences Act*® or the Imperial Fraudulent ConveyncesAct,* the ourt
may orderthatpat or all of the popety be ®ld to realze he amounto be evied
undera writ of enforcement Rule 359¢@) says thatthe judgmentcreditor appling
undersubrule (1) need nohave ben a pdgmentcreditor atthe ime of the mpugned
trander or conveynce

POSTION OFHECOMMTTEE

[90] Rule 359 reads like a section of one of the cited stauteswhich is where it
probably belongs. There are two difficulties in proposing that it be moved to
legislation. One is thatthe Statute ofElizabet is a bt diffi cult to amend aan
Impeiial statute repeded in the United Kingdomin 1925 and neveenaded in Albetta.
The morefundamenal problem is thatthe law of fraudukntconveynce and

8 R.SA.2000,c. F-24.

49 FraudulentConvewncesAct, 1571 (L3 Eliz. 1), c. 5, usually refered b asthe Statute of Elizabeth. For
the history, see Dnlop book, supranote 20at 593595.
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preferences is archaic, confused, excessively complicated and in clear need of reform.
The Ingtitute hasincluded he subjectin its list of posible future pmoject. Rule 359
raisessubgantve issues including (1) remedesfor fraudukntconveynce and
preferences and @) who is enitled © us the legislation. Thes quesionsare beter
deat with in a compehensve gudy of this compkx field of law. In the interim, the
committee sees Rule 359 as ausdul rule which should be retained in the rules as it
may involve both monetary and non-monetary judgments. It should be included with
the aher enfacement of pdgment mleswhich follow the rukes on judments

C. Oher Ruks Rdevant to Ehforcement

ISSUE N. 18
Should Rule 333 regarding memoranda of satisfaction of judgment remain in
the rules in its present form?

[91] Rule 333 povidesfor the menorandum of sasfaction of judgment, often caled
a ;tisfaction piece It providesthata menorandum shdlbe enéred bythe ckrk in the
procedue book () on a conentto the satisfaction sgned bythe peson enttled © the
beneft of the udgmentor their solicitor, or (2) on cout orderwhich shall be obained
on notice and proof of satisfaction.

[92] The wle hasa long hstory butrelatively little judicial interpretation. Some caes

% and

say thata satisfaction pieceis nothing more than a pecilized orm of recap
doesnotamountto a elea®’* abentevidencethatit wasintended ¢ bring to an end
anyrightto enfoce he judgmentor the undelying claim. There ae caesin which
the atisfaction piecehasbeen gven sibgantal weight, and ohers where it was

explained avay by other evidence®® The impactof the atisfaction pieceturnson the

%% Heitman Financil SewicesLtd. v. Towncliff PropettiesLtd. (1982) 35 OR. (2d) 189 H.C.); followed
in Bank ofNova Sotia v. Kostuchuk [2003]8 W.W.R. 589,2003 MBCA 66.

*! Rainbrd Sprinkler Mfg. Co. (Canada)v. Elpat HoldingsLtd. (1996) 187 AR. 222 C.A.) andca®s
citedibid.

®2 seealsoMcCldland v.McCldland, [1972] 1 O.R. 236, (1971), 22D.L.R. (3d) 624 (H.C.).
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evidence in the same way that an assertion by a debtor that a daim is paid in full will
be scruinized bythe caurtin light of all the facts >*

[93] Sevenl membes of the comnittee fid thatthe satisfaction pieceisused a bt
and B given rousweight It is treatd asmore ggnificantthan he caescited above
would suggest. Inforeclosures, the sdisfaction piece is an important document and it
can @us realproblems f it isused bymistake.In Albetta pactce, satisfaction pieces
are teatd as nore hanmere ecepts.

[94] A memorandumof satisfaction placed on he cout file is a pubic document
showing thatthe litigaion isatan endThe stisfaction pieceis needé for a dschage
of a writ of enforcementatthe Land TtlesOffice and the PPR The atisfaction piece
will also affecta peson’s credit rating which would othemwise show outstanding
litigaton.

POSTION OFHECOMMTTEE

[95] The memorandum of satisfaction is an important part of litigation practice in
Albetta. The view of the comnittee s thatRule 333 sould be etained n its preent
form. Because it appiesto moneyand nonmoneyjudgnent, it should be nhcluded
with the other enforcement of judgment rules which follow the rules on judgments.

ISSUE N. 19
Should R 343 on enforcement ofjadgment for pymentinto court be
retained in its present form in the rules?

[96] Rule 343 povidesthatanyjudgmentfor the paynentof moneyinto Court may
be enbrced n anymannerin which a pdgmentfor the paynentof moneyto a peson
may be enbrced.

POSTION OFHECOMMITTEE

[971 Rule 343 should be retained in the postjudgment rules as its gplication is
broaderthan moneyudgmens. It is useful asit givesto the cout the abiity to enfoce
a judgment for money paid into court.

*3 Judicature Act, supranote 23 s. 131); Dunlop book, suprancte 20at 3740.
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ISSUE W. 20
Shauld Ruk 345, which deds with judgmens ordering relief subject to a
condtionor contingency, be retained in its present form in the rules?

[98] Rule 345 povidesthat where undera judgnenta paty is enitled D relief
subjectto, or on the fulfilmentof, a condiion orconingency thatparty may, on the
fulfilment of the condition or contingency, apply to the court for leave to issue a writ.
The wule deds with whatare cdled “Cinderlla oders.” It is primarily used n money
judgmentsituatonsalthough t literally extendsto nonmoneyjudgments such as
orders for posession. At present, the pacice s thatan afidavit will be fied $1owing
that the conditions for enforcement of the order have been met.

POSTION OFHECOMMTTEE

[99] Rule 345 is useful and should be retained. The committee debated whether it
should be edricted © moneyjudgnmentsituaions We conduded hatit mightbe
usefd in some nan-money cases and shud be readinedin the pogudgment Rules
The comnittee dscussed whetherleaveof the cout wasnecessary, whether proof of
satisfaction of the condiion coull be madeex parte, or whetherit could be done
through he ckrk. One conem is thatself represnted itigans mightabu® the
procedue if the requrementof leaveof the cout wasdispen®d with. Eliminaing the
need br coutt appicaionson notce in evey ca®e would reduceboth the ime and
cost o enforcement. The committee concluded that Rule 345 should be amended to
provide hatthe appicaton to file a wit becaise the condiion wasmet may be made
ex parte unless the cout orders othemvise.

[100] Rule 345 pesniy empowers the paty to apply to the cout for leave“to issue a
writ.” We will later propos the elminaton of al writs except the wit of enforcement
which is creaed bythe Civil Enforcenent Act. The committee thought that the rule
might be rekvart to other stuations like orders of passesion. We therefore sugest
that the words “to issue awrit” be replaced by “to take further steps.”

ISSUE N. 21
Shauld Ruk 346 on enforcementof judgmens and orders by o against nan-
parties be retained in its present form in the rules?
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[101] Rule 346 povidesthat (1) where a peson is nota paty to a caise butobtainsan
orderor (2) where such a peson is subjectto an oderor judgment thatorderor
judgmentmay be enbrced byor agans the peson asif theywere a paty. Such
orders or judgments are issued.For exampeg, peopk who ae notacual patiesmay be
enftled © conductmoneyfor examhatonsor producton of documers, or they may
be subectto costs ordes for faling to comply with discoveryorders

POSTION OFHECOMMTTEE

[102] The comnittee houghtthatthe wle in its presentform wasuseful. As it apples
to moneyand nonmoneyjudgments and oders, it should remahn in the posjudgnment
Albertarules. Rule 346(a) talks &out a person obtaining an order. Rules 346(b) deals
with the peson beng subjectto an oderor judgment Why the diference& The

committee houghtthata nonpary might obtain an oderbutcould neverobtain a
judgment Howevera nonpary could be sibjectto boh orders and pdgments. The
rule is corectas B.






CHAPTER. ENFORCBVENT AGANST APARTNERSHP AND TS
PARTNERSRULES?2

ISSUE M. 22
Should therebe ary changesto the rdes regarding erforcement againg a
partnership and its partners?

[103] The General Rewrite Committee of the Rules Project has dready made proposds
concening the pocedual rulesfor comnencig litigaion agans paitnershipsand
individual parners.The canmittee has pposedthat,with some mnor differences,
the Albetta ulesshould bascaly use the Ontario model of procedue®™ when siing a
paitnership and ndividual patners.”® The Geneal Rewrite Committee eferred b the
Enforcementof Judgments and Gders Committee he issuesaround enfocementof
judgments o orders against apartnership and its partners, procedure which is
currenty found n Rule 82.

[104] When a pydgnmentor orderhasbeen oldined agang a patnership, Rule 82
providesthata writ to enforce it can beissued agang the patnership’s propety and
also agang the popety of ceatain individual patners. A paittners propety is subject
to enforcement if the partner has participated or failed to participate in the litigation in
cettain ways or hasbeen djudged bythe cout to be a paner. There isan exeption
for patners outside he risdiction who did notpaticipat in the itigaion. A patner
who wasnot previoudy involved in the litigaion can &o be boughtin for
enforcementpumposesonce hatpatner s liability hasbeen dmitted oradjudicated.

>4 Ontario, Rulesof Civil Procedure, rr. 8.01-8.05 [Ontario Rules].

> Alberta Law Reform Institute, Parties(Rulesof Court Project Consutaton Memomandum Nb. 124)
(Edmonton: Alberta Law Reform Institute, 2003) at 8-15 [ALRI CM 12.4]. The General Rewrite
Commiteeproposel that like Ontario, ourrulesshould besilentaboutthe maerial dae for deemining
which patners shoull benéit from, or beliable for, the itigaion. The phintiff mayseekdisdosue of
parners’idertities as ofiny materal date pecified in e rmotice, athough a parhershp mayshowcause
why the information should not be provided if it disputes the relevance of the requested date. An
individual pattner (or former patner) can besual by being ®rved wih the ofginaing procesand a
noticealleging patnership atthe mderal time.Howeve, unlike in Ontario, anindividualy-sued patner
will be able to defend separately in al circumstances, without leave, unless otherwise ordered by the court,
and hatdefencewill notbetreaed & a firm defnce

37
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POSTION OFHECOMMTTEE

[105] Because enbrcementagang patnersistied b the condutof the oiginal
litigaton, it isimportantto maintain consstencywith the pocedual modelused for
that purpose Therefore, the committee has dso used the Ontario model®® as the basis
for our enforcenent poposas.

[106] The comnittee poposesthatRule 82 be movedotwhere the oherpodjudgment
rulesare located, ratherthan saying in its preentlocaion amonghe mulesconcening
the arly stages d litigation. The committee would alsoprefer to se theterm
“partnership” used in these rules rather than “firm,” although it recognizes that “firm”
isthe defned £m used bythe Partnership Act®” and ts use in the mlespromotes
consstencywith the govening datute in this area.

[107] It is not necessary for Rule 82(1) to refer to enforcement against property
“within the prisdiction” — thatlegaleffectis produced ayway by the law of
territoriality. Rule 82() should be eworded abng he inesof Ontario Rule 806(1)
which provides “An orderagang a patnership udgng the firm name nay be enbrced
against the property of the partnership.”

[108] Rule 82@), which govenswhen a ydgmentagans a patnership can be
enforced against individual partners, sould be reworded to match Ontario Rule

8.06(2), which provides a$ollows:

(2) A order gand apatnerstp usngthe fim nane nayakobe
erforced,whae the ade orasubsguent oderso providg aginst
any peronwho was senedas providedin Rile 803 andwho,

(8 uncertha rule,is deenedto have keenapartner,
(b) has admitted having beena partner, or
(c) has beenadjudgedto have keenapartner,

at themateril time.

[109] The tree ¢rcumstance in which a patneris subjectto enfocementare not
dissimilar to the curentAlberta dtuation, and ae ted b the Ontario Rulesfor

°¢ Ontario Rules r. 8.06.

>7 Partnership Act R.SA. 2000,c.P-3,s. 2.
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bringing individual patners into the litigaton, which ourruleswill be folowing.
Under(a), someone s “deemed” to be a panerwhen heyare £red with the
statementof claim butdo notdefend.

[110] The Ontario rule, unlike ourcurentAlbeta rule, requresa cout to orderthat
the firm judgment can be enforced against an individual partner. In Ontario,*® as in
Albetta’® there ae three ypesof patnerships: ordinary patnerships, limited
partnerships and limited liabili ty partnerships (LLPs). The lag two types contain
partners who have limited liability and who are not generally proper partiesto
litigaion agand the patnership, except in cetain circumsances.®® Having o ssek a
specfic cout orderto enfoce gaing a patnerwould preventunwaranted or
inadvertent enforcement against partners with limited liabili ty. Because the order will
specfically state againsivhom the judgnent is enfaceabg, it also “facilitate[s]
enforcement by... removing anydifficulty in convincing he regstrar as b aginst

whom writs of execution may issue pursuant to the judgment.”®*

[111] The Ontario modelseesno needd have acounerpart to ourRule 82@3), which
prevens enforrementagans propety in Alberta of patners who were outof the
jurisdiction when the staement of claim was issued, unless the partner was legally
served orfiled a déence. The comnmttee aso propoesdeletion of hisrule.

[112] Rule 82@) and &) concensthe stuaton where, following judgment the
plaintiff wants to enfoce ajaingt a patneror former patnerwho hasnotbeen
previoudy involved in the litigaton. If thatpeson admis liability, the cout can gant
leavefor enforcement butif the peson denesliability, the cout will orderthe mater
to be tied.Ontaro Rule 806(3) isto the same effet butis more congsely worded,
and he comnittee poposesits use in ourrulesin placeof ourcurentprovision.

%8 PartnershipsAct, R.S.0. 1990, c. P-5; Limited ParnershipsAct, R.S.0. 1990,c. L-16.

29 Partnership Act supranote 57.

% pid., ss.12(1) - (3) and77.

! Holmeged & Wason supranote 47,vol. 2 & 8-19.
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[113] Since a oourt order will be requiredin our revisedrules to eforce any firm
judgment against a partner, Rule 82(6) can also be deleted.®> Rule 82(7), which alows
a court to direct the taking of accounts and the making of inquiries, is really just a
superfluous restaement of a court’s inherent powers and can be deleted as well.

2 R 82(6) implicitly assumes the abrogation of the common law prohibition against using firm names in

suits betveen gpartnership andits pattners or betveen patnershipswith patnersin common.The Geneal
Rewrite Commiteehasproposel thatthisimplicit assunption bereplaceal by anexpilicit rule dlowing the
useof firm namesin swh circumstarces: ALRI CM 12.4, supranote 55at 14-15.



CHAPTER. LMITATONS AND ENFOREMENT
RULES331, 347 AND 357

ISSUE M. 23
Should he tme limits on enforcement of money and nomroney pdgnents ke
clarified? Shoul Rués 331, 347 and57 be amended?

A. Limitationsand Enbrcement: Rues 331, 347 and 357

[114] Rules331,347 and 357 & pat of the confisng law govening limitatonson
the enbrcementof judgments and oders (notthe comnencementof lawsuits). The
law is confusng becase it is patly comnon law and patly statutory rulesand
becaise the mlesmay be diferentfor (1) differentenforcementprocesesand @)
money and non-money judgments ard orders. A summary of Alberta lawis necessary
before the mlescan beasessed. Seveal issuesneed ¢ be dsentangked?®

B. Money Judgmants and Orders

1. How longafter the dat o a noreyjudgmern or order canthe judgmer creditor issuea
writ of enforcement?
[115] The rekvart legidation is as folows:
Limitations Act*
s. 1(a) “clam” means a matter givingrise o a civil proceedngin which
a climant seels arenmedal order;

() “remedalordermeansajudgnentor an order rmade bya
court h acivil proceedingequimga defendant comty
with a dutyor to pay damages fheviolation ofaright,
but excluces

(i) theenbrcenentdf arenmedal order.

s. 3[This is thegenead limitationperiod It gppliesto a claimant seeling
“aremedil order’]

s. 11 If, within 10 yeas aftertheclaim arose, a climant doesna
seekaremedal orderin regectof a claim basedon ajudgment

%3 The fdlowing disaussim is partly based on C.R.B. Dunlop, Cases and Materials for Credit
Transections 1 (Edmonbn, Albetta: Faculy of Law, University of Alberta, 2000)at 107-109; Dunlop
book, supranote 20at 53%-543.

% R.SA.2000,c.L-12.
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or orde far thepaymet ofmong, thedetrdant, orpleadig thisAct as alekrce, isertitled to
immuniy fromliaklity in resgct ofthe clam.

Cil BEnforcement Act

s. 27 (1) Awrit is in force only while thejudgmentin respect of which
the wit isissuedis in force.

(2) Fa thepurpsesdf subsection(1), ajudgmentis nd in force
(@) if it has beensatisfied or

(b) ontheexpiraionof 10 yeas from theday tha the
judgmentakes effd unkess thgudgmat is reewed o an
actian is broght onthat judgmet wittin thelO-year
period

Alberta Rules

Rule 87  Unles otherwseprovded folby anenactnent,andexcept
for thepurpses of tha eractment awrit remainsin force
so loy asthe julgmenin respet ofwhich thewrit was
issuedremansinforce.

Rue 357 (1) Ajudgmemcreditormay requie theclek in wiose
officethejudgmenthas beenerteral to issuea writ of
enbrcenentin regect of thejudgmenta any time tha the
judgmentis in force.

[116] A judgmentcreditor can withoutleavé® issue a wit of enforcementbefore 10
yeas have éaped snce he dae of the udgnentor order. Afterthe eaps of 10
years, the rule is probably that a writ of enforcement cannot be issued. The reason is
secfion 27 of he Civil EnforcenentAct, taken bgeterwith Rule 357°°

[117] Mo Canadan caesassume thatthe bass for the ban onxecuion afer 10
yeas is the imitationslegislation;indeed Alberta Rule 331 expessly procealson
this asumption. Howevera caeful readng of the Limitations Act suggess thatit does
not have aything to do with enfocement®” Secton 3 of he Act imposes atime limit
on the issue of a“remedal order.” The intention of scion 11 sto creake a Imitaton

6s Thereareexceptions, e.g, r. 74(2), 151, 155. They are dscussal ealier.

®® The ntenion ofthe Insitute in its repot on enforcement of moneyjudgmens was b putthe imitaton
petiod of 10 yeasin their modelstatute onwhich the Civil EnforcementAct, supranote 8,is basd.See
ALRI, Enforcement of Money Judgments, supranote 4,vol. 1 & 5657;vol. 2 & 4047.

7 A similar argiment was (less cledy) avalable under thepredecessor Limitation of AcionsAct, R.S.A.
1980,c. L-15.
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peliod agang the a¢ion on a jidgment, notaganst enforcementproceses® secion
11 turns on the issue of a“remedial order.” However the term “remedial order” is
defined to exclude “the enforcement of aremedial order.” B ecause of the definition, it
is arguable that set¢ions 3and 11 do not apdy to theissueof enforcement of anorder,
only to the od acton on he judgment®® The Engish cagshave vaillated overthe
issue’® and are of doubtful assistance to Canadian courts.

2. How long after the dake d a noneyjudgmen or order canthe judgmern creditor issuea
garnishe& summons oan apfication fa equitaldle execution?

[118] Secton 27() of the Civil Enforcenent Act and Rules 347 and 357 are expresdy
directed only to writs. They do not mention garnishee sunmonses o receivership
orders.

[119] Asto ganishment the postion may still be he ame becawsof Ruk 472(Q)
which empowers a“creditor” to issue a garnishee summons. “Creditor” is defined in
Rule 470(b) to mean “an enforcement creditor or a prejudgment claimant.” Rule
470@2) says thatterms used in the ganishmentruleswhich ae defned n the Civil
Enforcenment Act have the same meaning in the rules. An “enforcement creditor” is
defined n sction 1(@)(p) of the Act as meaning “a person in whosefavour awrit is in
force” The defnition clealy relatesto secion 27.The reailt isthat unless a ceditor
is aprejudgment claimant, they cannot obtain a garnishee sunmons wnless there is in
force ajudgment and a writ of enforcement.

[120] Recavership undersection 85 of he Civil EnforcenentAct is available only to
an“enforcement credtor.” The agumernt outlined above for garnishment apdies rere
with the reailt that unless a ceditor obtainsan atachmentrder, they cannotobtain a
recavership orderundersection 85 unéssthere isin force ajudgmentand a wit of

%8 Thisisthe poposa of the Insttute in itsrepott on the sbject SeeAlberta Law Reform Insitute,
Limitations (Edmonton: Alberta Law Reform Institute, 189) at 4243, 97 [ALRI, LimitationsReport].

® Thiswas he ntenfon ofthe situte in its repotson limitatons:Insitute of Law Resarch aad
Reform, Limitations (Repot for Disausson No. 4) (Edmonbn: Albeita Law Reform Insitute, 1986)at 20-
21, 181-199 [ALRI LimitationsRFD]; ibid. at4243,97.

10 Compae Lougherv. Donovan [1948] 2 All E.R. 11 (C.A.); W.T. Lanb & Sonsv. Rider, [1948] 2 K.B.
331 (C.A)); National Wesminster Bank PLC v. Powney, [1991] Ch. 339 (C.A.); Lowsleyv. Forbes [1999]
1 A.C. 329, [1998] 3 All E.R. 897 (H.L.).
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enforcement Whetherthe sme ea®ning appiesto a recavership ordergrantd
undersecion 13@) of the Judicature Act!is more doubtful.

3. Ganthe 10 yearpeliod be exended?

[121] There appar b be two methods in Alberia to exendthe 10 year Imit as far asa

moneyjudgmentis concened.These mehodshave notbeen #&ected bythe new

LimitationsAct or by the Civil Enforcenent Act. Whether these methods ae available

for a moneyorderis debasable.

1. The judgmentcreditor can,before the ehps of he 10 yarpeliod, commencea
new acion on he ofginaljudgment, plead nonpgmentand ob&in a new
judgment which ses anew 10 year period running. The action on ajudgment is
a aurvival of Engish comnon law and hasiotappaenty been &olished!?

2. Rule 331 pemits a judgmentcreditor by notice ofmotion in the oiginal acion
to obtin a newjudgment, which sts a newl0 yearpeirod running.

The efect of issue of anewjudgmentand wit of enforcementis deat with in secion
271 of the Civil EnforcenmentAct.

[122] The experience of several committee members isthat sung on the judgment is
an easier method to employ than the application under Rule 331. It may be difficult to
find the debor in time © give the popernotice.Rule 331 ha®n occaion been
intepreted stictly andtechrically, lessemg its usefulnes$’

4. Whatis the duation (or life span) of anerforcemert process onceissued?

[123] There are several provisions which govern specific aspects of Issue (d).

1. Secton 27 of heCivil EnforcenmentAct providesthatthe life of the wit of
enforcemernt is deternmined by the life d the judgment. Rule 347 is aimost word
for word a copyof secton 27() of the Civil Enforcenent Act butnotsecion
27(2).

" Supra note 23.
2 see Dunlop book, supranote 20at 5®; Fradsham 2002, supranote 41at697-701.

3 AllanA. Fradsham, Alberta Ruksof Court Annotted 2004(Scaborough,Ontario: Carswel, 2003)at
777-78; Sandesv. Nouse, [1975] 3 W.W.R. 125 (Alta. Mager).
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2. A gimilar provision appiesto the filing of a wit of enforcementin the Land
Title Registry. See sction 29 of he Civil EnforcenmentAct.

3. The regstration of the writ in the PR last for 2 years although thee is a
renewal procedure. Civil EnforcenentAct, section 28.

4. The ife of an ssued ganishee simmonsis govened bysecton 79 of he Civil
Enforcenent Act.

5. Recavershipsundersection 85 of he Civil EnforcenentAct are available only
to an “enforcementcreditor.” We notd aboveahat becaise of the defnition of
“enforcement creditor,” there must be ajudgment and a writ of enforcement in
force.Secton 85 doesiotgo on b say thata recavership orderlapseswhen the
judgmentand wit of enforcementceae to be n force. This reault may be
implicit in the ®cton;to hold othewise maybe £en & an end un aound he
policy underlying section 27.

C. Non-money dlgnments and Orders

[124] Compared D the large bodyof comnon law and s$atutory ruleson noney
judgments and oders, there is relatively little on he same ssuesin the conéxt of non-
moneyjudgments and oders. The ra®n may be hatit isrelatively rare thatthe issue
of a writ of possession, for exampe, is delayed 10 earis. However, the poblem can
arise. The Powneycase oncerned the iss@ o a warrart of possesion after the expiry
of the 6 yearlimitaton perod in the Engish gatute. The Gourt of Appealheld thatthe
warrantcould issue ater the imitaton perod, subjecthoweverto a dscretionary right
in the cout to refuse pemission asrequred bythe Engish rule. Wheterthere is any
limit in Alberta on he issue of poces enforcing a nonmoneyjudgmentor order
turnson the poperinterpretation to be pacal on heLimitationsAct.

POSTION OFHECOMMTTEE

[125] The ot problem isthatAlbeita law doesnot cleaty provide a imitation perod
for the issue of eEmedesto enfoce amoneyor non-moneyjudgmentor order. In our
view, the law should creat a tme limit after which enbrcementprocesescannotbe
commenceal unlkess, befor thatdak, the paty who beneits from the pdgmenthas
obtained a new judgment by action or under Rule 331.
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[126] Limitaton datutesare bagd on he polcy that after a perod of ime, acions
cannotbe comnenceal and pdgeshave no dicretion to changehatreault. Various
reasons ae advanced: there must be an end to the threat of litigation, it is increasingly
unfair to start legal process because papers and witnesses are lost and memories fade.

[127] The ra®nsfor limitaton perodson the comnencenentof adionsappl to the
enforcementof judgments or orders. There should be aitme when a peson can
asume thattheyare safefrom enforcement A judgmentdebbr may have adefence,
such as payment or compromise, which becomes more difficult to assert as time
passes, documents ae lost and witnesses forget.

[128] The bessolution would be b include a imitaton perod on enfocementin the
LimitationsAct. The defnition of “remedal order’ could be amendedtinclude
enforcement ratherthan exéuding enfocementasit now stands However, the
Ingtitute took the postion 15 yeais ago hattime limits on enfocementdo notbelong
in the imitationslegislation.” Pehaps then,such a imit should be ceaed in the new
rules to apply to both money and non-money judgments and orders.

[129] Wheterin theLimitationsAct or in the newrules the law should creat a peiod
of 10 yeais from the daé of issue of aay moneyor non-moneyjudgmentor orderfor
anyenforcementproces to be nitiated. Afterthe ehps of the 10 warpeiriod,
enforcementproces cannotbe hunchel atall unless the appicanthasobtained a na&
judgmentby acton orunderRule 331.Forthis pumpose, enforcementproces includes
any process @ remedy usedto redize on a judgmernt or order.”

[130] Rules347 and 357sould be econsdered in the ight of this proposal.”® They
both assume that the life span of the judgment is dear, which it is not. It is better to
say directy in the Limitations Act or the newrulesthatenforcementproces cannotbe
issued morethan 10 yars after the issue of he udgmentor orderunless the appicant

" ALRI, Limitations Report, supranote 68 and ALRI LimitationsRFD, supranote 69.

> The gcion sould besufficienty broad b appy to enbrcement underthe wules the Civil Enforcement
Act, supranote 8and oherlegislation such & the Judicature Act, supranote 23.

% Seealso Chaper 2 for proposadson r. 357.
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has dbtained a new judgment by action or under Rule 331. Consequential amendments
to secions27 and 29 ofhe Civil Enforcenment Act may be neded.

[131] If there is acutoff date for enforcement, then it is important that people with
judgments and orders should be able to extend the time for enforcement. The old
action on he judgmentshould contnue agat of Alberta law. In addtion, Rule 331
should be retained in the postjudgment rules. Rule 331 should be rewritten to make it
clear that it applies to money and non-money judgments and orders and to all
enforcement processes, ot just writs of enforcement. It should apply to garnishment,
receivership and all other remedial orders and enforcement mechanisms. The rule
should eiminate the referenceto the Limitation of ActionsAct because (1) that Act has
been epeded,and @) the LimitationsAct doesnot say whatthe dafter thoughtthat
the od Limitation of Actions Act said. The redrafted Rule 331 fiould make t clear
thata maseraswell asa judge hagurisdiction o hearand detde he appicaton.
Wherever posdble, the Rule 331 processshould be made less technical and difficult.






CHAPTER. RePLEVIN: RULEA27 TO436

ISSUE N. 24
Is repkvin stil a usefulremedy or should be replaced ly sonething eke?

[132] Replevin is a pre-rial remedyto presrve items of pesonal propetty and he
plaintiff’ srightsin the tems.“To replevy’ meansto recove personal propety. The
orderof replevin is always obtained pror to the tial of the a¢ion. The replevin rules
may be ncluded n Pat 36 asan “extraodinary” remedybecaise a eplevin orderfor
the recovery of property is graried kefore rights are fnally deternined, that is,before
the adion istried.It isa remedyempbyed foran exeptionalpumpos oron a pecal
occasion, asopposed to an ordinary remedy by action. An action for replevin is
commenceal by statementof claim and alegesthe wongful taking ordeenton of
personal property. It is not anaction for a money judgment per seathough it usually
seeksdamagesn addtion to the recovey of the item. Calls have ben made
elsewhere forthe abaition of replevin and ts replacementwith clearrulessetting out
a system of remedies for illegal and irregular retention of personalty.”’

POSTION OFHECOMMTTEE

[133] Replevin remansa ueful remedyin Alberta and bould be etained,with the
relevantforms, in the ules The remedyis notlimited © dtuatonswithin the ambi of
the Civil EnforcenentAct. Howeverthe pesntreplevin rulesare in need of
amendment and reorganization.

ISSUE M. 25

Should ke repévin rulkes be moveda a new partof the ruks caled
“Preservation of Rghts in Pending Litigation” and located before the rules on
trial andjudgment?

" Lord Chancdlor's Department, Effective Enforcenent: Improved Methods ofRecovery for Civil Court
Debt and @mmercial Rert anda Single Reglatory Regime for Warrant Enforcenent Agents(A White
Paperisaued bythe Lord Chancélor's Depatmen) (London:Lord Chancélor's Depatment 2003)at43,
online: <http://Icd.gov.uk/enforcement/wp>.

49
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Replevin is a pe-trial remedyto preserve pesonal propety or rights in pesonal
property. At presat, the relevin rules ae induded in thesedion on extraordinary
remedeswhich follows the uleson tial, judgmentand enbrcement This placanent
is misleadng asreplevin orders are alwvays soughtbefore tial. Other provinceshave
adopted adifferent appoach. For example, the Ontario Rules include aseparae pat
enitled “Presrvation of Rghtsin Pendng Litigaion.” It includesruleson
intedocubry injunctonsand mandatry orders, recavers, cettificakesof pendng
litigaton, interpleade, inteim recovey of pewsonal propety (thatis, replevin) and
interim preservation of property.

POSTION OFHECOMMTTEE

[134] In Chaptr 1, the comnittee agued hatthe newAlberta rulesshould follow
roughly the chronology of alawsuit. In our view, the new rules should contain a part,
enitled “Presrvation of Rghtsin Pendng Litigaion,” which should follow the
similarly titled pat of the Ontario Rules This new paitt will contin the ules
regading repkvin, intempleaderrecevers,presevation ordersandstop ordersbecase
these processes are used primarily or exclusively before trial and judgment. In some
cases, like interpleader, the rules may be used before or after judgment. This
difference sbuld be flagged in tie rekvart rules.

[135] The replevin rules should be moved to this new part. The remedy is always
sought before trial, and the reader might reasonably exped to find thes rues lefore
trial, not after judgment. Most Canadian jurisdictions put their replevn rules kefore
the muleson trial. We should follow suit. Because this kind of reorganizaion can
confuse pracitioners and hy peopk who use them,we would sugges thatthe new
Albetta mleshave agood aible of ontents and ndex.

ISSUE M. 26
Shauld Ruk 428(a) be repealed? Shaild Ruks 428(b) and 430 be retained and
combined nto onerule?

[136] An order of replevin may be obained h two ways. Rule 428@) providesthatthe
order may be obtained from the clerk on praecipe if the plaintiff makes an affidavit
giving the desription and vale of he popety claimed,and sating thatthe phintiff
is the owner or lawfully entitled to possesson of the property, and that the property
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was wrongfully taken or fraudulently gotten out of their possession within the two
months precealing the afidavit. Rule 428p) providesthatthe oder may be ob&ined
from the ourt on application. Rule 430 adds thd the court may grant the arder ex
parte or may direct notice to be seved on the defendant. Most Canadian rules permit
replevin orders to be gantedex parte.

[137] In the expeienceof the comnmittee,replevin orders are usualy obtained fom the
court, and a derk askedto make sich anorder might serd the gplicant to a master.
Rule 4286) may dake badk to the ime when ckrks were often lawyers who execised
some discretionaly jurisdiction. Its purpos mayhave ben eed ad cod. It was
noted hat if the ra®n forthe mle wasspeed n obtaining the oder, telephone
applications toa maste or judge are now available. Most Canadian jurisdictions limit
the power to grant replevin orders tothe court.

POSTION OFHECOMMTTEE
[138] The comnittee wastroubled byRule 428@) and contuded hatit should be
repealed. Replevin orders should be granted by the court.

[139] The rule should follow the majority Canadian practice and continue to permit
replevin orders to be gantedex parte or on notice where the court directs. Replevin
orders resemble atachment orders’® and Mareva injunctions’ in that they may have to
be gantd withoutthe knowedge ofthe deéndantto ensire thatthe popety is not
disposed of. We will later consider what special rules and limits should apply to
replevin orders granted ex parte.

[140] The ekmens of Rules428() and 430 egading the cout’s power to grantthe
order and whether notice is required should be combined in one rule.

ISSUE N. 27
Shauld the repevin ader be required to contain certain terms o shauld the
contens of the orderbe Eft to the dscretion of hie cour®? Spedically,

8 Civil EnforcementAct, supranote 8,Part 3.

9 Named afterMareva Campaia Naviera SA. v. International Bulk Carriers SA., [1980]1 All E.R.213
(C.A).
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shauld the order be required to include terms regarding (1) the description
and vdue of te propety, (2) the ndemnity, and(3) the bond?

A. Reyuired Tems or Discretion

[141] The replevin rulesredrict the cout’s discretion by mandaing terms to be
includedin a replevin order or therepevin bond. Most Canadian rues ard stautes are
similarly detailed and restrictive.

B. Descripion and Vale of he Propery

[142] Rule 429 curenty providesthatthe odershall state the desription and vale of
the popety to be eplevied. The word “value” ceatesproblems.Doesit mean
replacanentvalue, fair market value orforced sile valie? Rile 428p) requresan
appicantfor a replevin orderto provide an &idavit stating the valie and dscription
of the property. While the clear identific ation in the order of the precise property will
be hepful to the baliff, it is less clearwhatrole is played bya gatementin the oder
of the property’s value.

C. Urdertaking

[143] The replevin rulesatpresentdo notrequre thatthe replevin orderinclude or
mandate undertakings by anyone. However Rules 432 and 433 require the plaintiff to
provide a bondwhich includescetain undetakingsby the phintiff. Rules432 and
433 are discussed below.

D. Bond, Security, Detertion of Property

[144] Rule 430(1)% provides that a court granting areplevin order may include certain

conditions which are summarized below:

C Rule 430@) - the cout may directthe phintiff to pog with the ckerk a bond or
other security in aform and amount that the court considers appropriate.

C Rule 430p) — the cout may directa cwil enforementageny in addtion to or
ingead ofa bond ¢ take and deain the popety insead ofredoring it to the
plaintiff.

8 The sibrle is notnumbeed butthere isa sibrule 2immedately following.
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Rule 430(c) —instead of a bond, the court may order that the plaintiff be free to
pay into court a sum named in the order to stand as security to the defendant.
The simisintended ¢ replacea bond vhich would othemwise haveto be
provided to a civil enforcement agency. Rule 430(2) adds that money paid into
court shall remain in court as seurity subject o further arder.

Rule 430(d) — he caurt may impose anyterms or condftions.

Rules 432 and 433 also deal with the bond.

Rule 432(Q) and @) provide hat with some exeptons a cvil enfocement
ageng shall notacton the replevin orderuntl the phintiff providesa bond or
other secuiity satisfactory to the cout, in favourof the deéndantand,unless the
coutt othemwise provides in an amountoubk the valie of he popety asstated
in the order of replevin. The bond or security is to be held by the clerk and shall
follow Form J. The bond may be assigned by leave of the court.

Rule 432@3) pemits a cvil enforcementageng to acton a eplevin orderon
recapt of the ckrk’s cetificate thatmoneyhasbeen pa into cout in placeof a
bond or other security.

Rule 433(Q) says thatthe condiion of the replevin bond &al be hatthe phintiff
shall (1) prosecute the agion to a contuson withoutdelay, (2) return the
propety to the deéndantf ordered b do ® and 8) paydamagescods and
expengssusained bythe deéndantbecaise of the issue of he oderif the
plaintiff fails to recover judgment.

Rule 433(2) requires the bond and its asggnment to follow Forms | ard J. There
isconfuson hee. Fom | is the financal statementof an ndividualdebbr
requred underRule 370(Q). Form Jis the replevin bond.There is no fom of
assgnment.

PosTioN OAHECOMMITTEE
A. Reured terms o Discretion

[146]

The comnittee dscussed what, if any, elemens of a replevin orderor bond

should be dctated in The Rules While the cout should be fiee b tailor the oderor
the bond o fit the crcumsances, it may be hepful to give the cout some gudanceas

to posible issuesand ems. Our concuson wasthatthes rulesshould be made

simpler and kbss detiled. Theyshould say cleaty thatthe cout can nclude n the

order such terms ard conditions as toa bond, seairity, or payment of money into court
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asthe cout consders appopriate in the crcumstance. Howeverthe ule should st
outa fropping list of typesof terms and condionsthatthe cout mayinclude n a
replevin order. The f1oppng list should say cleaty thatit is openendednot
conclusve.

B. Description ard Value of the Roperty

[147] It isessental thata replevin oderinclude a tearand pecfic degription of the
propety to be eplevied. The appicantis aserting osme kind of poopety rightin the
propety. It isnottoo much b ak thatthe appicantdesribe he popety and hatthe
degription be ncluded n the oder. The cwvil enforcementageng will need he
description, especially if the respondent has several items of the general type claimed.

[148] However, we do notthink thatthe replevin order mus state the valie of he
propety unless the cout wishesin the crcumstances to include t. It may be ueful for
the applicant to include arough estimate o the property’s value to enable the court to
decde on he amounbf secuiity which the appicantmust provide.Requring thatthe
value be set out in the order seems unnecessary.

C. Urdertaking

[149] Rule 433(1) imposes theeduties o the gaintiff who obtains a replevin order:
the phintiff shal (1) prosecue the ation © a contuson withoutdelay, (2) return the
propety to the deéndantf ordered b do ® and 8) paydamagescods and expases
sustaned by the defendant because of the issue of the order if the plaintiff fails to
recover judgment. The committee concluded that these duties are appropriate. Duty
number 1l is esental: othemwise the phintiff will just quit doing anyhing once hey
get the property back.

[150] A more awkward quesion is how to impos these duteson the appicant The
preentrulesmake he dutespat of the replevin bond.This seems aclumsy and
indirectmechanism. The duteswill notapply if the cout orders some oherform of
seaurity unless the ourt alsoincludes the three duties inthe ader.

[151] In its search fora beter proces, the commttee wasdirected b scion 17@) of
the Civil EnforcenentAct. The sedbn provides:
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17(4)TheCout shdl nd grant an a@tachmentorderunkss theclaimant
urdettakes to pay argamages or inaitythat the Cotimay
subsequertly decde shoud be pid to the defendant or a third person
andwhee theCout grants an d@tachmentorder, the Cout may require
theclaimant

(a) to give any additiond urdertakingtha the Cout cansders
appropriate, and

(b) b proide scurityinrespecibfanyundert&ing.
Whatintereged usin the subsecton is thatit (1) requresthe chimantto make an
undetaking aspat of the appicaion and @) requresthe cout to include he
subganceof the undetaking in the oder. The advatage ofincluding the duy in the
orderis thatit alerts anyone who examnesthe oderto the oblgaionsimposd on he
claimant.

[152] We think that he double-barrelled aproachof secton 17(4) is hepful as a
model for the imposition on the applicant of the three duties outlined above. We
propos thatthe dafter of the newAlberta ulesshould follow the gructure of scton
17(@4) of the Civil EnforcenentAct. The rue stould require tha (1) the goplicant for a
replevin ordermust undetake b peform the hree dutesnoted aboveand @) the
replevin orderitself should impos the duteson the appicant We would notinclude
the three duties in the replevin bond unless the court otherwise orders.

D. Bond, Security, Detertion of Property

[153] The comnittee bund Rules430 and 432a be unneessarily compkx and
confusng. Their pupos isto empowver the cout to requre thatthe appilcantprovide
secuiity in a varety of forms, including paynentinto cout and oherforms of
searity. However therules gpea to emphasizethe ond®! and underestimate nore
useful ways inwhich the applicant can back up their undertakings. The complexity
and he exessive emphais on the bond maye evdencethatthe uleshave noteen
reviewed recently. Complex regulation may have ben moreappopriate when he
clerk granted and dministered replevin orders. Committee menbers doubed hatthe
requremens of Rule 432 ae acdually followed, egecilly the ule thatthe bond be
double the value of the replevied property.

81 R. 432 is entitled “Bond” even though it deals with other securities and money pad into court.
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[154] The comnittee poposesthatthe ulesbe ewritten b emphasie heir real
purposewhich is to give the court power to order the applicant to provide security in
whatever form seems gopropriate, including a letter of undertaking or payment into
court. The replevin order should require that the applicant provide security and should
directwhatform it should take.If subsquenly the fculity appeas inappopriate, the
court should have powerto modify its orderon appicaton. The fcuity or letter of
undetaking should be fied with the ckrk butcopiesshould be gven b the deéndant
(who isthe ben&ciary of the cuiity) and he cvil enfocementageng. Rules430
and 432 should be simplified. For example, Rule 432(a) would be more useul if
eventhing aferthe words “satisfactory to the cout” wasdeleted.

[155] The foms should be evisited in light of our proposls. The pesntform of
replevin bond s rudimentary asa bond and merclosely represents a type of
undetaking. The dafter mightak if anyforms are neeled forthes wles given he
plenay discreton we propose tovest n the @murt and the dolition of the derk’s
power to grantreplevin oders. If forms are £en & necesary, theyshould be
rewritten and orrecly numbered.

ISSUE WN. 28
Should he newrepkvin rukes expessly say hatreplevin ordes can be
executed only by civil enforcementagencies?

[156] Mog of the replevin rulespredat the Civil Enforcenment Act which creatd he
civil enforementageny asthe replaceanentfor shetiiffs’ officers empbyed byor
contactng with the povincial Crown. The replevin ruleswere amended #&ér the
enadmentof the Act to creae ecal provisionsfor civil enforcementagences but
the mleshave neger said expessly thatonly civil enfocementagencescan eforce
replevin orders. The agacieshave amonopol overthe exeution of writs of
enforcementunderthe Act.

POSTION OFHECOMMTTEE

[157] The comnittee hinksthatonly civil enforementagencesshould be empowred
to exeate a eplevin order. Such aule fits with the polcy of the Civil Enforcenent
Act and the frequent references to avil enforcement agencies in tke replevin rules. It
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avoids the possbility of sdf-help which should not be encouraged in the civil
enforcement process.

ISSUE W. 29
Shauld the defendant be able to goply to the court to dscharge, vary o
modfy the replevin arder as presently established by Rue 4317

[158] Rule 431 presently provides that the defendant may apply to the court to
dischage,vary or modify the oder, or stay procealingsthereunder or for “any other
relief with reectto the return, safety or sale of the piopety or anypat thereof or
othewise.” The rule apparsto appy wheterthe nitial order of replevin wasgrantd
ex parte or on notce.The words“or othemwise” a the end otthe ule mayhave ben
desgned b preventthe wule’s list of circumstance from being exhausve.

POSTION OFHECOMMTTEE

[159] The comnittee houghtthatRule 431 &iould contnue n the newrules The
committee a&ks the diafterto write the ule o thatthe list of circumsancein the
presentrule is notexhausive.

ISSUE N. 30
Should spe@l limits and safeguardappl to repkvin ordes obtainedex
parte?

[160] The rulesdo not presently se out specific limits or s&eguards where areplevin
orderis obtainedex parte. In contad, secion 18 of he Civil EnforcenentAct
providesthatan atachmentordergrantedex parte mus speciy a dage, not more than
21 days from the grant of the order, on which the order will expire unless it is
extended in an application on notice to the defendant. The court has dscretion to
extend he 21 dayime limit. To ourknowledge,no oherprovince ha specfied an
expiry date for ex parte replevin orders, although gveml provinceslimit the kind of
replevin orderwhich can be ssuedex parte.
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POSTION OFHECOMMTTEE

[161] The comnittee’s view is thatthere should be expiy limits to ex parte replevin
orders similar to the imitsin s=cton 18 of he Civil EnforcenentAct. Such orders
have the same potential for abuse, and similar expiry limits should apply.

ISSUE N. 31
Should d repkvin ordes otherthan those ganted ex partehavean
automatc expry dae?

[162] The Alberta replevin rules do not impose an outside expiry limit on all replevin
orders. We follow the magprity of Canadan jrisdictionsher. However, the
Newfoundland, Rulesof the Supeme Court, 1986[Newfoundland Ruleg| provide in
Rule 2704(3) that, unless the cout othemwise orders, propetty cannotbe ecoveed
under the order after the expiration of 90 days from its issuie. Nothing in the rule limits
the valdity of the oderregading anyhing done edier, nordoesit limit the right of
the ourt to issuea further arder.

[163] A modelcloserto hone is secion 19 of he Civil Enforcenent Act which

provides:

19(1)Subect to section 18 [deding with ex partesttachment
orderd andexcept as athewise aderad by the Cout, an atachnent
ordertermnates on wiicheve ofthe bliowing ocurs fist:

(a)on thedismisal or discetiruarce of theclaimatis
praceedirgs;

(b) on the60th day &m theday of theertry of a judgnmd in
favou ofthe daimant.

19(2) The Cout may extendtheoperdionof an atachmentorder
beyondhe tmessetoutin subsection(1) f it appeargug andequiable
todo ®.

POSTION OFHECOMMITTEE

[164] A replevin oderis a pejudgmentremedyand hasall the danges of such
remedes The phintiff has not proven he cae agans the deéndantand maynotdo
so. On the oherhand,an aubmatc time limit like thatimposed bythe Newfoundland
rule maybe a tap forthe unwary, creaing problems worse than he evl soughtto be
contolled.In the view of the comnittee,secion 19 of heActis a goa canpromise
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for orders notgrantedex parte. It recognzesthe haards of prejudgmentremedes
while imposing reasonable time limits.

ISSUE N. 32
Should R 434 beepeaéd?

[165] Rule 434 appgksonly to a eplevin orderissued bythe ckrk. It says that when
the order is issued, a avil enforcement agency shall take the property and not deliver it
to the phintiff withouta cout order butshall redelverit to the deéndantunlessin the
meantime theplaintiff obtains ard serwes acourt order to the ontrary. Some masters
will neverturn propety overto the phintiff, butothers do.

POSTION OFHECOMMTTEE

[166] In light of our proposal © eliminate theclerk's power to iss@ arepevin order,
Rule 434,aspresenty written,hasnothing to apply to. However, the undelying
problem coninues In ourview, in al replevin ordercass the cvil enforcement
ageng should take he popety pursuantto the replevin orderand $iould notdeiver
it to the phintiff withouta cout order. The agacy should redelver the popety to the
defendant within 30 days of the aiginal replevying unless he caurt othewise
providesin the orginal replevin orderorin a sibsequentorder. The ra®n forthe
redelvery requrementis thatreplevin, like atachmentunderthe Civil Enforcenment
Act, is an extraordinary remedy and must be kept within reasonably strict limits to
prevent abuse.

ISSUE N. 33
Should R 435 baetained?

[167] Rule 435 povidesthatthe cvil enfocrementageng shall return the oderto the
clerk within 10 days afer ®rvice,andinclude a sitement pecifying the mmes,
resdenial addessesand ocapaionsof the sureties the amounbf the replevin bond,
the name®f the witheses the asets taken nto posession and he ra®n why any
assets (specfying them) ae nottaken nto posession.
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POSTION OFHECOMMTTEE

[168] The comnittee hinksthatthis rule should be epeaded asit servesno ugful
purmpose, epecilly where the replevin order specfiesa form of secuiity otherthan a
bond.The cout may of coulse oderthatsuch information be fled,butwe do not
think the requrement siould be mposed oneveryone. The daintiff who obtains a
replevin bond mght be beter advised  file it in the PPR The cvil enforrement
agercy shoud file suppementay information in the PR as he repévin process
proceeds.

ISSUE N. 34
Should R 436 baetained?

[169] Rule 436 sys that where the phintiff is enitled b sgn judgmentby default in a
replevin acton, theymay do © for $10 and cats for anydamage &im, butis not
enitled © recove a largersum asdamage®xcet on a cour asesmentor by
conent The wle pemits a phintiff who smply wants to recove their propety and
has anominal claim for damages to move to a default judgment.

POSTION OFHECOMMITTEE
[170] The comnittee’s view isthatRule 436 grvesa ueful pumpos and bould be
retained withoutchange



(HAPTER . INTERPLEADERULEA 42 TO460

ISSUE M. 35
Should interpleader remain a part of Alberta law?

[171] The Rutman ediion of Creditors’ Remediesin Alberta® descibes interpleader in
terms which enphasize its usefulness

At timesa peronmay find himself or herself in ppssessionof goads o
money in whichheor shehas nointerest, save n regpectof cogs ar a
lien,butin relktionto whichtwo or more parties are suinghim or heror
areabout to sudntepleaderisa mebarism that allows theesonto
apply to thecout for reiefto avoid being ertandedin an actionin which
heor shehas nodred interest, andto avoid a canpeting claimant suing
himor herffor delery of he gooslor moneyo the wongclamant. An
interdeaderis theefae, merdy a procedireto determinea right of
prgpety; itis not a claim, dispute denand fowhich an amont can
be avarded.

Steven®sn and Gté agee®®

Inergeaderis averyusefu methodfor avoiding multiple auits and
unrecesary fights. It givesrelefto a peronwho has property and
admits tha othes have abetterclaim to it, but wishesto avoid the
dange of gining thepropety up to thavrang caimant.

The Rules povide for interplealer gplications generdly in Rules 42 to 447. There
are “additionalinterpleade rulesfor civil enforementagencesand ohers’ in Rules
455 b 460%

POSTION OFHECOMMTTEE

[172] Interpleade is a ueful, fair and esental method of eslving the poblem of he
person in posession of piopety and sibjectto advese clims to thatpropety. The
remedyis also useful for civil enforementagencesand baliffs who may find
themsdves in a similar position with sezed property. The interpleader processshould
remain part of Albertalaw.

82 Ray C. Rutman, Brian W. Summers, dhn T. Prowseand Jeremy H.H. Hockin, Creditors’ Remedies in
Alberta, 2d ed, loosdeaf (Sarborough, Ontario: Carswell, 1996) at 141 [Rutman].

8 Civil Procedure Handbook supranote 25at 368.

84 R.4601 isdiscused n Chaper 2.
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ISSUE M. 36
Shauld interpleader remain in the rules?

[173] The interpleade rulesare divided nto two pats. Rules442 b 447 have no
subheadng butappeato be amed atall interpleade applicaionswhetherunderthe
Civil EnforcenmentAct or not There ae ®veil references to the Act in Rules 442 to
447.The £cond goup of ules(Rules4554601) are enttled “Additional

Interpleader Rules for Civil Enforcement Agencies and Others.” They are “additional”
to Rules442-447 which therefore mayappl to Civil EnforcenentAct caes They
appl to “others.” The drafter sesems ¢ have sen hem as a exenson of Rules442-
447,notasa £pagnte proces. The Ingitute repot on Enforcenentof Money
Judgments® doesnot propos changesto the interpleade proces. Changesvere made
after the enatmentof the Civil EnforcenentAct.

POSTION OFHECOMMTTEE

[174] The committee earlier expressd its view that, where arule deals only with
procealingsunderthe Civil EnforcenmentAct, it should be tanderred b the Act or the
Civil Enforcenment Reguhtion, but that where it applies to other processes, it stould
stayin the wules At first, we hopedhatthe moneyudgmentagpecs of the
interpleade rulescould be puled outand €ntto the Act, butwe havenow concluded
that theserules are sointertwined that it would be difficult and risky to try to separate
themout into separat pars. Our propaalis o leave dlthe inerpleader rugs,
including those which refer to the Civil EnforcenentAct, in the ules

ISSUE N. 37

Should bhe ntempleaderrules be moveda a new partof the ruks caled
“Preservation of Rghts in Pending Litigation” and located before the rules on
trial andjudgmnent?

[175] Interpleade appicaionsoften ocair before tial or judgment butan ntempleade
application by a civil enforcement agency will usually be postjudgment.

85 ALRI, Enforcement of Money Judgments, supranote 4.
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POSTION OFHECOMMTTEE

[176] In Chaptr 6, Issue 25,we propoxd hatthe newAlberta rulesshould contin a
par, enitled “Presrvation of Rghtsin Pendng Litigaion,” which should follow the
similarly titled pat of the Ontario Rules This new pait should confin proceses
which ae ud prmarly or exclusvely befor tial and pdgment While interpleade
may be ued bebre tial or after judgment, it is often included n a dvision like the
Ontario “Preservation of Rghts’ part. We agee and would putthe interpleade rules
into the newpre-trial patt along with replevin, recavers and pesrvation orders as
long asthe mlesthemsevesmake t clearthatinterpleade is avaiable bebre orafter
judgment.

ISSUE M. 38
Should bhe grounds for pplying for ntempleaderbe ex@mnded?

[177] Rule 443(1) sds ou the threshold requirements for applying for interplealer.

443(1)Wherea personis urder liahility for any property in respect of
whichtha peronis or expects to be suedby 2 or more Eronsmaking
adverse daims to tha property, tha personmay apply by a ndice of
motionto the Cout for reiefby way of interpgeader.

[178] The rquremens imposd byRule 443() are redrictive and puzling. The
applicant must how that they are a person who “is under liability for any property in
regectof which thatperson is or expeds to be sied by2 ormore pesonsmaking
adverse claims tothat property.” M ust the applicant prove that they will be liable, or is
it enough @ show thatthe appicantmay be Iable? kliability used asa ynonym for
“underrisk of beng sued”? Supposéhe appicants argumentis thattheydo not
possess the popety in quesion and haveo relationship to it. Is the appicant
debarred from applying for an interpleader order? If yes, is that an appropriate limit to
interplealer?

[179] OtherCanadan wlesare cleaerand wder. For exampg, the Ontaro Rules

provides as fdbws:

43.02Wkhere Available Wtere twoor moe pesors make adverse
claims in reect of property againg a personwho,
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(& claims nobendicia interest in the praperty, atherthan alienfor
cods, feesar expenses and

(b) is willing to desit the propety with thecout ordispose ot
as the out directs,

tha peronmay seekan nterdeaderorder (Form 43A).
The advatage ofthe Ontaro rule isthatit doesnotrequre the appicantto show what
is their relationship to the property or that they are or may be liable for the property.
All that s required is adverse @imants andthe aglicant’s neutality andwillingness
to follow the cout’s orders regading dispostion of the piopety. Ontario Rule 4301
defines property to mean personal property, including a debt.

POSTION OFHECOMMTTEE

[180] The comnittee ®ncluded hatthe goundsupon which interpleade may be
sought should be expanded. Requiring that a party has been or expects tobe sued is
too limiting. The processshould be available when any party who is not interested in
property which others are contesting wishes to divest itself of that property. We
propose that the present Rule 443(1) be replaced with Ontario Rule 43.02.

[181] The &m “propety” asused in Rule 443(Q) curenty meanspropety asdefined
in secton 1(1)(I1) of the Civil Enforcenment Act. We noe thatthe Ontaro Rulesdefine
the €m more narowly. We prefer the defnition of piopety in the Civil Enforcenment
Act becaise it is more expasve and beau® we think thatdefinitionsused in the Act
should be caried foward into the mlesunless there is a ckearrea®n o depat from
them.

ISSUE W. 39
Should a appication for an mterpleaderbe bynotice of moton? Shouldn
affidavt be required?

[182] Rule 443(Q) requresinterpleade applicaionsto be comnenceal by notice of
motion. Sone of he oherCanadan ulesrequre such appicaionsto be made by
petition or originating notice of motion.

[183] Unlike some other jurisdictions, The Rules do not presently require an affidavit
in support of an interpleader application. Rule 446(1)(a) empowers the court to
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“summarily determine any issue on the basis of oral or affidavit evidence.” It is likely
that most such applications are accompanied by an affidavit.

POSTION OFHECOMMTTEE

[184] The comnittee s concened hatthe mlesgovening interpleade and oher
applicaionsbe ckarwhethersuch appicaionsmust be comnencel by notice of
motion ororiginaing notce ofmotion. The oiginaing notce ofmotion mus be
served 10 dag prior to the appicaion while a $andad noice ofmotion needgo be
served ony 2 days before. It would also be hepful if the filing fees for the wo kinds
of noticesbe chirified.

[185] The comnittee’s view is thatan nterpleade appicaion should be made by
regular notice ofmotion, notby originating noice orstatementof claim. The appicant
should be required to file an affidavit, as with any other notice of motion.

ISSUE M. 40
Should ke Ist of powers of he courtin Rués 446 and 447 beodified?

[186] Rule 446() sets outa long list of powers which the cout may exercise on an
applicaton forinterpleade. Theyinclude ssimmarily deemining issues direcing
trial, dechring a paty to be he ownerof the popety, direcing paynentof liensand
chagesand odering coss. In addtion o thes ecfic provisions Rule 446Q)(f)
empowers thecourt to “give any diredions a make any order that the court considers
appropriate in the circumstances.” Rules 446 and 447 make it clear that the remedy is
discretionaly, and hatcouts may take nto acountthe condutof the patiesamong
otherfactors.

[187] Rule 447 deks with the stuaion in which a ¢aimantdoesnotappeaon the
motion or, having appeeed, negkect or refusesto comply with an oder. In such
cass the cout may orderthatthe chimantand pesonsclaiming underthe chimant
are barred as against the applicant and other persons daiming under the applicant.
Suchan aderdoes not affecthe rights of he clamantsas bewveen therseles?®

86 R. 447(2).
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[188] OtherCanadan wleshave smilar provisionswith some addiional powers that
Albertta doesnot have.Forexampg, theyempowerthe cout to (1) add paties (2)
stay procealings (3) dechre thatthe liability of the appicantis extnguished,and @)
where interpleade application ae pendng in seveial procealings to make he
interpleader order binding upon al the parties to the various proceedings.

[189] The appicants goalin sseking an nterpleade orderisto getprotection from the
claimant. Certainly this wasthe goalof the dernff and is for the cvil enfocement
agency. English and same Canadian rules expresdy permit a court to grant a
protecion omdergiving the eiiff protecion agans the chimant. It may be thatthe
large discretion in the present Rule 446(1) empowers the court to make such an order.

POSTION OFHECOMMTTEE

[190] The committee’s view is that Rule 446 can be streamlined. Currently it does little
more than reiterate powers which are in the inherent jurisdiction of the court.
Therefore Rule 446 sould be amendedtprovide hatthe cout may make any order
it deemsys including a detaration thatthe lability of someone,including the
applicant, be released or extinguished. Civil enforcement agencies are in the same

diffi cult postion thatsheiiffs were in, liable to be sied bythe debor, the instructing
creditor, other creditors enitled © share, and hird pewson claimant of propety or
funds sized. We proposethat the courts be able in an appropriate caseto proted civil
enforcement agencies by declaring that their liability is extinguished.

ISSUE N. 41
Should Rd 446(2)be anended orepeakd?

[191] Rule 446(2) prouiles:

(2) Befaemakingan aderuncersubruke () [an ntergeaderorder], the
Cout mug be satisfiedtha theapplicant
(& is nd claimingany interest in the sulject-matter of thedispute,
other han m respct ofalien or for chigesor coss, and

(b has nd cdludedwith any of theclaimants in regect of any
mdters br wheh the pplcation & beingmace.



67

POSTION OFHECOMMTTEE

[192] The committee has dfficulty seeng any necessityfor either am of Rule 446(2).
Rule 446(2)(a) will be covered in the grounds upon which interpleader can be sought.
See oumproposls underlssue 38 aboveThe cout in deemining who hasthe beter
rightto the popety will have b consderanyliens claims for chagesand cosmade
by anyone, including the applicant. Subrule (b) is dso unnecessary as the property is
going to be either transferred into court or protected as the court sees fit until title is
decded.We propos thatRule 446Q) be epeded.

ISSUE N. 42
Apartfrom the aboveproposad, arethere oher changes which shodilbe
made to the interpleader rules?

POSTION OFHECOMMITTEE

[193] Apatlt from the aboveproposls, ourgeneal comnentis thatthe nterpleade
rulesare notnew (except for the Civil Enforcenent Act addtionsg and havebeen he
subjectof much interpretive enegy by the couts. Theyhave afairly well settled
meanng. Our inclinaton isto leavethe sibganceof these mulesalone unés we e
some cleaty unfar, illogical or pooly worded ule which can be chaged wthout
pulling the structure apart.






HAPTERS. RECEVER RULEAGB3 TO464

ISSUE N. 43
Should Rés 463 and 464 oreceversbe rdained n the ruks and amended?

[194] There arewo rules on recejers which can le summarized as ftlows:

C Rule 463(Q) requresthe recaver apponted bycout orderto give cuiity to be
approved by the @urt unless the ourt otherwise aders. (Curiously, the tagword
in the magin of thisrule is“bond” The rule isn’t literally redricted in the type
of security to be given.)

C Rule 463(2) permits a reeiver to be dlowed compensation unless the ourt
othewise orders

C Rule 464() requresthe recaverto file acouns with and pasthem befoe the
clerk annualy or atanoterpeiliod st by the cout. Rule 464@) says that
thereafter the balance due on the accounts shall be paid.

C Rule 464(3) dea with the siuation where he recever doe not fle or pass
accounts or take other proper proceedings. The court may (1) ask the receiver to
show cau®, (2) orderthe receaverto payintered, or (3) depive the receaver of
part or al of their salary.

[195] The Alberta pracice extsdiscuss ecevershp generaly but hawe little onthese
rules. Stevenson and Co6té®’ note that the receiver is used in three ways: (1) equitable
execution to enforce a money claim or judgment, (2) under an express power to
appont given b a morgageein a debature, and @) asa kind of pesrvaton order
during litigation to hold the staus quo and prevent the disappearance of property
before trial. While the Severson am Coté dscusson is limited to ype 3 there 5 a
large literature on ypesl and 2Mog other Canadan mulesof cout have uleson
recevers,sone more ebbaate thanours.

87 Civil Procedure Handbook supranote 25at 3722.
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POSTION OFHECOMMTTEE
[196] Rules463 and 464 applto moneyand nonmoneyclaims and pdgments and
shoud remain in the rew Alberia rules.

[197] In Chaptr 6, Issue 25,we propoxd hatthe newAlberta rulesshould contin a
par, enitled “Presrvation of Rghtsin Pendng Litigaion,” which should follow the
similarly titled part of the Ontario Rules. As Sevenson and Coté olserwe, recévers
are often ugd bebre tial to presrve popety.?® Theymay also be usd ater
judgment We would follow the exanple of jurisdictionslike Ontario and Manitoba
and nclude hes wlesin the newpre-rial pat along with replevin, interpleade and
presevation orders a long as the rules themsdves make it clear that receivership is
available before or after judgment.

[198] Recavers are appomnted underseveil statuteswhich mayconflict with Rules
363 and 364Forexampe, the Civil EnforcenentAct and te Civil Enforcenent
Reguhtion pemit a cout to appont a recaver asa prejudgmentor pogjudgment
remedy Sectons32 b 35 of heReguhtion creat mleson acountng, filing with the
clerk financal statemens and acouns, the iights of others to ingpectrecods of the
recaver, and he dstribution of piocealsof a iquidaion. Some of thes lesconflict
with Rules463 and 464The Reguhtion requires financial satenents to be filed every
180 day, unless othemwise omdered, ratherthan he yearsetoutin Rule 464.In our
view, the beswayto nlve these confictsisto sayin the newversion of Rules463
and 464 hattheydo notappl to recaevers apponted underthe Civil EnforcenentAct.

[199] Recavers may be appaited undemther statutessuch asthe Personal Property
Securty Actand heJudicature Act Again the stautory regimes can conflict with
Rules 463 and 464. We propose that theserules slould not apgdy to re®ivers
appointed under any statute.

[200] Rules463 and 464mpo<e duteson the recaver such asgiving cuiity and
filing acounts. The cout may othewise oder. In ourview, thisisthe revese of he
properway to regulate recavers, nordo thes lesreflectwhatis acualy happemg.
We would prefer Rules463 and 464a provide hatthere is no requrementto do he

88 1bid.
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acts mentoned unéss the cout orders othemwise. In eithercas the polcy remansthat
the cout hasthe final say to be de¢mrmined on he fects of the paticular cas.






CHAPTE®. PRESRVATONORDER: RULEAG6/ TO469

ISSUE N. 44
Shauld preservation of property orders continueto be part of the rules?

[201] Rules 467, 468 and 469 provide for various types o orders regarding property
which is the subjectof orinvolved in litigaion. Theyare piimarly orders issued
before trial and pdgnment although heyare included n the pesntPat 36, enitled
“Extraodinary Remedes” It may be ugful to setoutthe rlevantrulesand b anayze
what orders they permit.

[202] Rule 467 povides:

467Wherethee & adspute egecingthetitle  any property, the
cout may make an aderfor thepresnationorinterim custody of the
property or may ordertheamourt in dspute ke lroughtinto cout or
othemwise sscuedor may orderthesale d theproperty andthe
paymentof the proceedsto court.

[203] Rule 467 is comparatively simple. Where there is adispute respecting the title to
any property, the ourt may make one o threetypes d order. The three arders are
appaenty altemaives the cout cannotmake moe than one aderin one appkaton.
The court may:

1. make an order for the preservation or interim custody of the property,

2. orderthe amounin dispute be boughtinto cout or othemwise ®cued,

3.  order the sale of the property and the payment of the proceeds into court.

The orders ae available only in adispute respecting the title to the property subject to
the orders.

[204] Rule 468 povides:

468 Thecout may, upo theapplicatiof anyparty and onoti@ to
anypesonto be affeted, wheher a party to thproeedings onot,
upon sch termss seemjust

(a) make ay oderforthe deertionor preewvation ofiny prpety
beingthesulject of theactionor whichmay be evidene m
anyissue aisngtherein, ad

73
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(b) make any orderfor theingpectonof any property, the
ingpectionof whichis necessary for the praper deterninaion of
thequegionin dspute,

and fo all orany ofthesepurpses,

(c) authoiize ay peronor peronsto eneruponor into any land
or buiding and

(d) auhorie anysampksto be alken, omanyobservdion b be
made a experimentto be tied which may seemnecessary or
expedentforthepurppse d oktaining ful informationor
evidence,

but noorde shall benade uless he pesonwhoisto be affcted is
praected fo anyloss or damage weh may be amasioed to that
person.

[205] Rule 468 § more compéx and obsure. The cout may agan make oneof three
orders, although t is notclearif these oders are atematvesor if more than one may

be made in one application. The court may:

1. make ay oderforthe deertionor preewation ofiny prpety
being thesulject of theaction®

2. make ay oderforthe déertionor preewvation ofiny prpety
whichmay be evidene m any issuearisingtheein.”

3. make any orderfor theingpectionof any property, theingectonof
whichisnecessary fotheprope ddemination ofthe gestion in
dispute

[206] Rule 468 is not finished. It goes on to say that, “for all or any of these purposes,”
the caurt may make nore ordersThese orders appeartnto be aternatves.“These
purposes” probably refers toorders 1to 3 above. That is, when the court finds it

8 This altematve lookslike the first possible oderunderr. 467,exeptfor the ue of “detenion” insead
of “intefim cugody.” Isan ation, the sibjectof which is propety, the smeasanacion repecing te
title to property?

% \What does “therein” refer to? It might refer back to “property” or “order.” A more likely suggestion is
thatit refersto an“action.” The only adion the ule hatalked doutisthe ation whee popety isthe
subpct The de¢énion oder(no. 2 éove) can go gainstanypropety otherthan he popety which isthe
subgctof the ation which is deat with by deention oderno. 1. It is not clearwhy onewould want
order2 if “therin” refers backto anacion whee popety isthe sibject The wle isobsaire.

1 Here the popety which can beinspeted s any propety, notjustthe popety which isthe sibjectof
the ation. Indeed the ation maynothawe piopety asits subgct it may, for exanple, bea fort adion
where it is the automobile which one party wishes toinspect. The cause of action has nothing to do with
the itle to the aitomobie, butthe aitomobie, on aliteral readhg, maybethe sibjectof aninspetion
order. If this reading is right, it is confusing to include alternative 3 in arule otherwise concerned with
propety litigaion.
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appiopriate to issue one oforders 1, 2 or3, it can aick on oneor both of orders 4 and

5. The court may:

4. authoize any pernor peronsto eneruponorinto any land or
buildng,

5. authoize any samplesto be taken,or any dbsenationto be nade o
experimentto be fried which may seemnecessary or expedentfor
thepurpse d oltaining ful infomationor evidence *

A furthercondtion o the gantof orders 4 and 5 $ some sort of indemnty for the
person to be afected.

[207] Rule 469 povides:

469Where anpersonbpropertyis soughtto beretanedor atachedoy
virtue onhyof alien or dierwig assecurityfor moneythe court ray,
uponmotion,ordertha the personothemwise entitledto possessionof
theproperty be gvenpossessionuponpaymentinto cout, to abide the
eventdf actionor proceedngs canmen@dar to be onmenaed of the
amourt of thelienor security claimed plus suchfurthersum if any, for
interestandcods as may ke jug.

[208] It is an anticlimax to parse Rule 469 which seems quite comprehensible. It says
that where anypersonal propety is soughtto be etained oratachel by virtue ony of
a lien orothemwise assecuiity for money, the cout may orderthat“the peson
othemwise enttled b posession of the popety” be given posession upon pagent
into cout of the amounbf the en orsecuiity claimed, plusa futher“jus” sum for
intered and coss. The Rule 469 oderresemblesOrder2 underRule 467 exeptthat
the ppyment into courtincludes aystsumfor interestandcoss.

[209] Rules 467, 468 and 469 save a number of functions. The most important to this
committee sthattheyenabé the appicantto gan some asurancethatthe popety or
its worth in money is safguarded until judgment hasbeen rendered. They are
remedal becaise theygualnte hatthe paty seeking title oran ntered in the
propety will enpy the fuits of a favouiable judgment Judging bythe numbeiof
repored casesthese orders aroften souft, anda subsdntial andsomewhat dverse
jurisprudence has built up around them.

92 Judghg bythe waythe wle is printed, the “necessary or expealient’ condition appiesonly to order5.
Thereis a policy argument that thecondition should apply to both typesof order.
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[210] The couts are well aware of the conficting polciesatplayin anyapplcaton
for a preseration order.The applicant wantsto be sure hat,if their lawsuit succeed,
the pize s till there bythe ime thatjudgmentis rendeed. The couts are anxous
that judgments are efiective and not futile. On the dher hand, presevation orders
involve a seaious invasion of the rights o the respondent to do what they want with
the popery. The dverse esuts in these case®flectjudicial uneasness abot these
orders. The couts have sughtguidancefrom the Judicature Act® and e Civil
Enforcement Act™ in striking the proper balance between applicant and respondent.

POSTION OFHECOMMTTEE

[211] The pesrvation oderproces should reman in the Albertta rules We noed
earlier that the processsesks toensure that the property or its worth in money is
safeguaided untl judgmenthasbeen endeed.It isremedal becaise it guaantesthat
the party se=king title or an interest in the property will enjoy the fruits of afavourable
judgment Thes rulesare a ugful and much use pat of the legalsystem. The varant
of the process in Rule 469 has a similar function and should also be preserved.

ISSUE M. 45

Shauld those parts of Rule 468 which relate to detention or preservation of
property which may ke evdence, and inspection, sampling, observing and
experimenting with property be deleted from the new preservation rule and
movedto the part of the ruks deaing with discovery?

[212] Rule 4638 empowers thecourt to grant sewerd orders, sone o which are
remedal and ohers are morein the natire of discovely. The cout may orderthe
detention or preservation of property which is the subject of the action. This is dearly
remedal. Howeverotherelemens of Rule 468 havenothing to do with enfocement
or remedesbutare devcesto gaterand pesive evidencebefor trial to suppot the
applicant’s side and undermine that of the opponent.

% McAllister v. McAllister, 1998 ABQB 843; 688560 Aberta Ltd. v. Geness Land Devdopers Ltd,
(2000), 82 Alta. L.R (3d) 236 (Q.B.).

% Interclaim Hddings Ltd. v. Down (1999) 250 AR. 94,1999 ABCA 329.
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1. The court may make any order for the detention or preservation of any property
which may be evidence on any issue arising therein. This is not remedial but is
intended to make sure that evidence is kept safe for the trial.

2. The cout may make any orderfor the ingpecton of anypropety, the inspection
of which is necessary for the poperdeeminaton of the queton in dispute.
This is clearly akind of discovery procedure.

3.  “For al or any of these purposes,” the court may also (1) authorize anyone to
enter land or a kuilding, and (2) take sanples, make dosenations o try
experment “which mayseem necesry or expedentfor the pupos of
obtaining full information orevidence”

[213] Thes oders are smilarto examnaton of documergor oral examhaton for
discovery and are deployed in efforts to learn more about the opponent’s case, always
before trial. They have nothing to do with erforcement. Thesediscovery-like orders
are often ughtand gantd in Albetta. The Alberta couts are trying to work out
sersible limits to thewholesale gant of inspection orders, and counsel are
expermentng with the poces. In some recent Albeita cases coun®l have aked for
and ob&ined pesvation oringpecton oders underRule 468 andAnton PFiller®
orders underthe Engish and Gnadan jurisprudencewhich alows pretrial ingpecion
of material onthe dher pary’s premises®®

[214] The pacice n otherprovincesis diverse. Manitoba,Ontario, New Brunswick
and Pince Edvard Island putthe pesrvation of popety rulestogeterwith other
prejudgmentprocesesbefor the rial rules British Columbia and Sasatchewan
follow the Alberta pattern of putting theserules after trial and judgment and with
otherposfudgment enforcerant emedies

POSTION OFHECOMMTTEE
[215] This committee is concerned with remedial and enforcement rules. As aresult, it
has nocomment on he dscoverylike elenentsof Rule 468. Hbowever,we sug@st

% AntonPiller KG v. Manufacturing ProcesseslLtd., [1976] Ch. 55 (C.A.).

% sisan RbinsonBurns,“Pre-rial Strategies 0 Preseve Rights, Asses and Eiderce:Injunctions,
Attachment, Mareva andAntonPiller.” (Paperpresenied b the Forensc Accountng: Dealng with Fraud,
Forgely andDefalcaion Semmar, Edmonbon: Delta Edmonon Cente Sute Hotel, March 4,1998)
(Edmonton: Legal Education Society of Alberta, 198).
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thatthe dscovely and pesrvaton of evidenceagecs of Rule 468 bedken outof the
rule and movedto theexamination for discovery part of the rdes. Theseorders are
almost always soughtbefor tial, and he rlevantrulesare morenaurally locaed
with the other discovery rules. We comment on the strictly remedial aspects o Rule
468 below.

ISSUE WN. 46

Should hose pars of Rués 467, 468 and69 which rehte to remedies &
moved to anew part of the rules called “Preservation of Rghts in Pending
Litigation” and located beore therulesontrial andjudgnent?

[216] At presnt, the pesrvation oderrulesare included n the €cion on
extraordinary remedies which follows the rules on trial, judgment and enforcement.
This placement is misleading as preservation orders are usually although not always
soughtbefore trial. Their pumpo<s is to preserve propety untl judgmentis obtained.
Other povinces tale adifferent appoach. The Ontario Rules include aseparae pat
enftled “Presrvation of Rghtsin Pendng Litigaion.” It includesruleson
intedocubry injunctonsand mandatry orders, recavers, cettificakesof pendng
litigaton, interpleade, interim recovey of pewsonalpropety (ak.a.replevin) and
interim preservation of property.

POSTION OFHECOMMTTEE

[217] In Chapter 6, Issue 25, we proposed that the new rules should contain a part,
enitled “Pre<srvation of Rghtsin Pendng Litigaion,” which should follow the
similarly titled pat of the Ontario Rules This new pait should congfin proceses
which ae ued pimarly or exclusvely befor tial and pdgment Presrvation oder
rules are usually included in adivision like the Ontario “Preservation of Rights” part.
We agee and would putthe emedal elemens of Rules467,468 and 469nto the
new pre-trial part alorg with repevin, receivers ard interplealer.

ISSUE N. 47
Should Rés 467 and 468&( be conbined nto onerule?
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[218] Rules 467 and 468(a) appear to cover the same ground and provide the same
remedy, although there are some differences o detail.

POSTION OFHECOMMTTEE

[219] Theserules slould be combined into one rde. We roted arlier tha thereare
differencesm the drafing of Rules467 ard 468(a). We urge he dafter to choose
thoe ekmens of both ruleswhich give the cout the moreextensve jurisdiction. The
intention is to retain al court powers in the present rules while eliminating repetition.

ISSUE M. 48
Should Rd 469 beetained as aseparae subrué?

[220] Rule 469 debs with a ®mewhatdifferentsituaion from the two rulesdiscussed
above. The rule gpplies to personal property subject to alien or “otherwise as scurity
for money” Where the chimantof a ien ora cuiity of moneyseeksto retain or
attach sich pesonalpropety, the peson ohemwise enitled b posession of he
propety (the debor) may on cout orderbe gven posession of the popety upon
paymentinto cout of the amounbf the ien orsecuiity claimed plusintere¢ and
cosS.

[221] The commttee wondeed i Rule 469 coul be dscarded beaus of he
ena¢mentof the Personal Property Searity Acf’ (PPSA). Stevensn and Gté rrace
Rule 48 badk to the1914 Alberta Rules amd to theNorthwest Territories Julicature
Ordinanceof 1883?% over100 years before the enatmentof the PPSAin Albetta.
Rule 469 appksto mattersinsde and owtide he £ope ofthe PPSA egecally liens
which ae expesly excluded flom the PPSAby sedion 4(a).

[222] ThePPSAdoesnotinclude he pecise remedyavaiable underRule 469.Pat 5,
enitled “Rights and Remedeson Default,” hassome sgnificantelemens. Secton
56(1)(b) providesthatwhere the debor isin defailt undera culity agreementthe
debbr hasagang the ®cumed paty the ights and emedesprovided byanyother Act

o7 Supra note 18.

%8 Civil Procedure Handbook supranote 25at 375.
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or rule of law “not inconsstentwith this Act.” Secion 62 dead with the retenion of
the colateral by the £cured paty. Secton 63 enaldsthe debor to reingate the
secuility agreementby paying the arears (appaenty to the cured paty) and cuing
otherdefaults. Secton 64 gvesthe cout jurisdiction o make oders regading
enforcement Arguably something like the oderconemplated byRule 469 coud be
made undesecton 64.Such an atercould also be made undeRule 469 unéss the

rule isinconsgstentwith the Act.®®

[223] Liensare dedt with in severl Albertta gatutes® Theyare farly skeletal and do
notusually contain detiled emedal provisions Secton 4 of helnnkegers Act*®
doesenabé the lodgeror gues to payinto the office ofthe ckrk of the cout the
amountof the chim with a futhersum for secuiity for cods, after which the lodgeror

guest may reaver theproperty detainal by the imkeeper.

POSTION OFHECOMMTTEE

[224] In ourview, Rule 469 connhuesto «I1ve a ealpurmpose, depite the pasage of
the PPSAandvarious lien satutes We think that thie ruk shodd continue as a
subsecton of he newpresrvation oderrule. It should incoporate the sme ange of
powers in thecourt as Rules 467 and 468(a).

[225] Rule 469 ncludesmatters otherthan hose govened bythe PPSA It creaes a
specfic discretonary remedywhich may be sendile and sefulin a fev casesAs a
fallback process, i is useful and should be kept, subject o the isses rasedelsevhere
in the consutation memorandum. We think that the Minister of Justice should
consderwhetherthe newversion of Rule 469 nedsto be amendedosthatit beter
medheswith the PPSAandthe lien satutes

% 0On thes setions, seeRonald C.C. Cuming & Roderick J. Wood, Alberta Personal Property Security
ActHandbook 2d al. (Scaborough,Ontario: Carswel, 1993)at365-429; Rodeick J.Wood,
“Enforcement Remedes d Credtors” (1996) 34 Alta. L. Rev. 783.

100 E.g.,GarageKeepes' Lien Act R.S.A. 2000, c. G-2; Posssry LiensAct, R.SA. 2000,c. P-19.

101 R SA. 2000,c.1-2.
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ISSUE W. 49
Should Rules467, 468 and469 aply to pesonal and red propetty, orjust to

personaty?

[226] At present, Rules 467 and 468 appear to apply to personal and real property
while Rule 469 appksonly to pesonakty. Membes of the comnittee epoted hat
they had usedRule 467 acaing redty. Therewas sane doubt whethe theserules ae
used in foreclosure procealingsasthere ae eciic rules The quetson wasraised
whether they have a use against leasehold property.

POSTION OFHECOMMTTEE
[227] The comnittee’s view wasthatthere wasno rea®n to limit the appication of
any of these rules. They should apply to personal and real property.

ISSUE M. 50
Shauld specific funds be subject to preservation orders?

[228] There is consderable doubtwhethera fund ofmoneyis propety which can be
the sulpectof a preservaton order unar Alberta andsimilar mles'®? As a esut, most
Canadian rules'®® expresdy extend the remedy to funds. An example is Ontario Rule

45.02 which provides:

4502 Wreretheright of a party to a specfic fundis in quegion,the
cout may orderthefundto be @id into cout or othemvise secuedon
sudh tems asarejust.

There hasbeen sbgantal litigaion aboutthe <ope ofruleslike 4502. Fraser and
Horn summarize the British Golumbia jurisprudeme as folbws:

Wheetheright to a specfic fund(suchas edate nones) is in dspute,
thecout may orderthefunds to be paid into cout, or othemwise scued
(Rule 46(2)). Themonesmug, havever,canditute a“fund’ andthe

102 The Honourable W.A. Steverson & The Honourable JE. Coté, Civil Procadure Guide, 1996

loosdeaf(Edmonbn, Albetta: Juiiliber, 1996)at 1522 [Civil Procedure Guide]; The Honourable W.A.
Steverson & The Honourahble JE. Cété, Civil Procedure Encycbpeda, looséeaf (Edmonbn, Albetta:
Juiliber, 2003)at 55-38 [Civil Procedure Encyclopedia].

108 E.g., British Columbia, Suprene CourtRules Manitoba, Court of Queens Bench Ruds Ontario
Rules; Rules of Court of New Brunswick and Prince Edward Islard, Rulesof Civil Procedure.



82

subruk B na available o sonmeore daiminggenedly for payment of
monies™**

POSTION OFHECOMMTTEE
[229] In ourview, the newAlberta rulesshould provide hata pesrvaton ordercan
be gvenagainstspecfic funds abng the Ines ofRule 4502 of the Onhtarno Rules

ISSUE W. 51
Should the caurt be enpowered to oderimmediate sle in appopriate
cases?

[230] The Alberta preservation order rules do not expresdy create apower in a court to
order immediate sde of perishable property which is depreciating in value. Courts

have sometimes used the presevation rulesto accomplish this result.*®

[231] The Civil EnforcenentAct in its provisions governing sde of personalty
provides for expeditious sale. Section 48(i) provides in part:

48(i) ...theageng may ...Hed an expditiols sde of prepety that is
pershéable a is rapidly deciningin valueor an ngrunmentor a market
securiy [andthe proceds of sale starid gace of theroperty

The civil enforcement agency may sdl without court order in the enforcement context,
a reault notconemplated hee. But the exended ilst of Stuaionsin which expelitious
sale coull be odered bya cout is a posible modelfor our new presrvation oder
rule.

[232] Other provinces expresdy empower courts tosdl in such circumstances. Rule
4501(2) of the Ontario Rules which deas with presrvation orders, isa good

exampe.

45.012) Whee the popety is of apelishablenatue orlikelyto
deterorate a for any atherreasonoudt to be ld, thecout may order
its sale insuchmanmer and orsuchterns asare jst.

The Ontaro rule hasthe advatage ofbeing broaderthan £ction 48§) of the Civil
EnforcementAct.

194 The Honourable Mr. Jwstice G. Peter Frase& John W. Horn, Q.C., The Conduct of Civil Litigation in

British Columbia, loosdeaf (Markham, Ontario: Butterworths, 1978) vol. 2 & 1682. [Citations amitted.]

105 Khan v. Hazemi, [1991] A.J. No. 305 (Mager).
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POSTION OFHECOMMTTEE

[233] In ourview, the powerto orderexpediioussale is useful and $iould be
expressly provided for The newAlbetta ulesshould empowver the cout to order
immediate sale of popety held on a pesrvation orderand n appopriate cases The
rule should follow Ontario Rule 4501(2) becaise of its broad dafting. The comnittee
doesnotwantto propos a wle with techntal limitatonsbecaise it will usually be
exerised in a cisis situaton when he cout should be fee b find and oderthe
appropriate solution.

ISSUE N. 52

How much shouldhe person in possession ofite propety be equred o pay
into court so that they can remain in possession? Should the payment in
include an amount for interestand coss?

[234] Rule 467 povidesthatthe cout may “orderthe amounin dispute be bought
into court or otherwise secured.” Rule 469 enables the person in possesdon to remain
in possesgon “upon payment into court ... of the amount of the lien or security
claimed [plus interest and costs].” Stevenson and Co6té, citing an English case, say:
“the whole amountlaimed mustbe pad into cout, even f it is more than he

property is worth.”*°°

[235] The present rules are also inconsistent on payment of interest and costs Rule
467 pemits the cout to orderthe amounin dispute to be boughtinto cout or
othewise ®cured.Nothing is said aboutbringing into cout something forintered or
costs Rule 469 empowers the court to order that the person in possesson of property
remain in possessin upon payment into courtof the anount of the clam, plus a
further “just’ sum for interestandcoss.

POSTION OFHECOMMTTEE
[236] The comnittee dscussed whetherthe amountequred b be pad into cout was
appioprate. There maybe caeswhele it is unfar to requre the peson in posession

106 Civil Procedure Encydopedia,supranote 102at55-42, citing Gebruder Naf v. Ploton (1890) 25

Q.B.D. 13 (C.A.). The kaned aithors makethe obgrvation underthe itle “Persondty Subpctto Lien or
Charge” hut theywere notdirectly considering any specifc rules.



84

to pay in the amount of the lien or security, ard that the actual value of the property
would be a better gandard. On the other hand, the courts may have considerable
difficulty in assesang value which may explain why courts today order the whole
amountclaimed © be pad into cout, even f it is more than he popety is worth. The
committee also noted the inconsistent treatment of interest and costs.

[237] The committee concluded that, rather than specifying a value-based teg, it would
be beterto give the cout discretion abouthow much $ould be pad into cout. The
coutt should also be abé o orderpaymentin of an a@ditionalrea®nabk amounfor
storage clarges'®’ interestandcoss.

ISSUE N. 53

Should the nev preservaion order rue preervethe cairt’'s paver to
authonzeany personto enter land or buildings? Are any modfications
needed?

[238] Rule 468 pesniy empowers the coutin a pesrvation oderto auhorize avy
person orpesonsto enerupon orinto anyland orbuilding. The right of enty is often
part of an oderfor the nspecton of popety, butit may be elevantto pre-trial
remedial orders as well; for example, it can be used to facilitate the sale of land.

POSTION OFHECOMMTTEE

[239] The comnittee poposesthatthe cout powerto autorize pesonsto ener land
or buildingsservesa u®ful purpos and kould contnue n the newversion of Rules
467, 468 and 469. It should be modified in two ways:

1. The enty mug seem b the cout to be neessary or expedentfor the pupose,
and

2. The appicantshould be equred © provide an ndemnty for the afected
person.

107 Civil Procedure Encyclopedia, ibid. at 55-42, say tha starage charges ae not required to be paid into

coutt in Ontario. The kaned aithors are cnsideling pesondty subjectto alien orchage,i.e, ruleslike
r. 469.



CHAPTER.O. MONEYAND PROPERY N COURTRULE4A

[240] Rule 494 the dop oderrule, seems nnocuousbutit raisessome intereding and

complex issues ofdw, history andpalicy. The ruke provides:

494(1)Any peronclaimingto be interestedin any money, stockor
secuitiesin cout, or claimingto have hemapplied towards the
satisfactio ofany julgmei or wit of efiorcenmen aganst thepesonto
whosecredit the moey, stod or seaiities stand, may, upan
affdavit verfyinghis claim, goply ex partdor an aderdiredingtha the
moneystock orsecurites shallnotbe pad outor dealtwith except
upon nate b hm.

(2) Thepesonobtainig the odermay be ateed to pay ancasts,
charges and expeses oc@siond theeby to anypesoninteested in
themong, stok or seaiities to whibh theorde rdates.

[241] The ruk dealswith two differentcases:

Case 1- the person “claiming to be interested” in any money, stack or securities in
coutt, and

Case 2— the peson claiming to have he moneystock orsecuitiesin cout appled
towards the satisfaction of any judgment or writ of enforcement.

In boh caes the emedysoughtis “an orderdirecing thatthe moneystock or

securities shall not be paid out or dealt with except upon notice to him.” The ideais to

freeze he noney or asetso hat it will remain in courtuntil the agplicant has a

chance to make their claim against it.

ISSUE W. 54
Shaild Ruk 494 ke retained in its present form asa remed for an goplicant
intereded in noney, stock or securities in court?

[242] The first cae o which Rule 494 appksis thatof the peson who claims to be
intereged in money, stock orsecuitiesin cout. It works asa kind of pesrvation
order.

85
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POSTION OFHECOMMTTEE

[243] This aspect of Rule 494 seems snsible. Courts ought to be able on application to
freez popety or fundsin cout where a hird peson makesouta cae forsuch an
order. The appicantis notasking thatthe popety in cout be gven b them
immediately; the goalis to ensire thatthe appicantges notice bdore the moneyor
securties ae digpersed sohtat he aplicant can estblish a chim to them Because
this agpectof Rule 494 debs with matters outside he sope ofthe Civil Enforcenment
Act and beaus it providesa sgnificantand ugful proces, it should reman in the
rules.

[244] The effect of Rule 494 is limited. Assume that Tom and Dick are engaged in
litigaton aboutwho hasthe beter claim to the cuitiesin cout. Hary appiesunder
Rule 494 fora dop oder, alleging thathe hasa beter claim than ether Tom or Dick.
If Harry succeeds, al he gets is aright to notice if the securities are to be “dealt with.”
If Hamy wants to edablish his claim, he mustone asumes comnencean ation to do
so. The stop order does not do that job.

[245] The remedy will primarily be usedbefore judgment. Rule 494 should therefore
be moved earlier in the rulesto our new part entitled “Preservation of Rights in
Pendng Litigaion.” The rule should say clealty thatit appiesbefor and &er
judgment.

[246] At presnt the le appilesonly to money, stock orsecuitiesin cout.*®® In our
view, there is no paticular magic in these asets. Why are cuitiesprotected butnot
the Vermeer painting or the antique automobile? The processought to apply to all
funds and personal property.

[247] If the existing language is retainedthe dafter might consider dropping the word
“stock” and usng the moreexpangve term “secuiities” W e ako wonderaboutthe
words “intereded in anymoney” A person can hgae a popety intered in scuities
but can they have any ownership interest a charge on money (assuming the money is

108 The edriction ofthe ule © moneyor secuitiesprobably flows from the nheeenh century law on

chaging oders which wee often a&compaied bystop oders and whch wee redricted b the amekinds
of property.
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notrare cons)? If the diafter is talking abouta peson with an asignmentof book
debs ora chage agang a fund,isthere a ¢dearerway to expess this claim? The
drafter should try to find more appopriate languagdhan “intereged in money”

ISSUE M. 55

Shaild Ruk 494 ke retained in its present form asaremed for a person
claiming to have the money stock or securities in court applied towards the
satisfaction of anyydgnentor writ of enforcenent?

[248] This part of the rule gets us into complexities. A little history is necessary.
English and Ginadan law hasexperenceal consderable difficulty in devsing
effective creditors’ remedies against funds or assets o the debtor held by the court.**
Execution hasbeen gaerally held to be ugless agans such popety, abent
legislaton changng this reault. Gamishmentis equaly unavalable be@aus of ®cion
78(j) of the Civil Enforcement Act which says that“moneyheld in a coutis not
subjectto ganishment” Ninetenh centry law invened ordevebped hree deices
to get at money or property in court.

1. The Qourt of Chancey inventd a hamging oderagans fundsin cout**° on
anabgyto the chaging odercreaed bysection 14 of he Judgments Act,
1838 agans stock orshares The chaging oderwasseen & a type of
equtable exeution. The emedyhasbeen gantd in Canada'?

2.  The English courts dso invented the stop order to prevent drawing out a fund in
coutt to the pejudice ofan asignee lienhobleror unscued ceditor.*** The
English sop oderwaslater codffied in the Rulesof the Sipreme Court and has
beencoped exacty or with modificatons in many Canadan juisdictions,

109 The fdlowing aacount is based on Dunlop book, supranote 20.Seealso Civil Procedure

Encyclopedia, supranote 1@ at 5743 — 57-44,

110 Dunlop book, supranote 20at 8588, 94-96.

111 judgmens Act, 1838 (L & 2 Vict), c. 110.

112 Dunlop book, supranote 20at1094110,425428,441.

113 Dunlop book, ibid. at 441-443; Civil Procedure Encyclopedia, supranote 102.



88

including Alberta. The emedyis often ued © freez fundsin cout untl the
creditor can obain a chaging oderagang the funds Stop orders have ben
grantd in Canadaincluding Alberta.

3. A receavership ordercould alo be ugd b recave popeity or moneywhich
might be paid or transferred out of court to the debtor.

[249] The Institute 1991 report Enforcement of Money Judgments'** traced the above
history. It argued hatthe chaging oderagang fundsin cout had bea replaceal by
two pieces of Alberta legislation.

1. Secton 7 of he Exeation Creditors Act!*®

pemitted he deiff or anyintereded
pary to appy for an oderthata fund n cout belonging to an exeution debor
be pad to the deiiff for distribution asproceeals of execution.

2. The seond “replacing’ provision was Rile 494 (the st order rule)®

[250] The Ingtitute Enforcement of Money Judgments repoit**’

proposd hat
gamishmentbe exended ¢ include fundsn cout “to which the enbrcementdebbr
is, or mightbecomegnitled” Both scton 7 of he Exeaution Creditors Act and Rule
494 the dop oderrule) would be “replaca” by gamishment'*® The ganishee
summonswould be €rved on he ckrk of the cout who would regpond [ke any
gamishee.“Of course, the ckrk would paynothing to the sienff until it wasclearthat

the fund in court (or some part of it) was payable to the debtor.”**°

[251] The government’s response was interesting.

114 ALRI, Enforcement of Money Judgments, supranote 4,vol. 1 & 228229.

% R.SA. 1980,c.E-14.
118 1t isdoubful if s. 7 of the Executon Oreditors Actabolshed the daging oder. The hsitute mgy
hawe meantthat asapracical mater, lawyersusal s 7 orr. 494 nseadof the antiquaed damging oder
process.

1 Syra note 4.

118 The hsitute dsocaled for the @olition ofthe damging oderaganststock orsharsunderthe
Imperial Judgnents Act, 1838, supranocte 111. See ALRI, Enforcement of Money Judgments, supranote
4,vol. 1 & 249252,

119 ALRI, Enforcement of Money Judgments, ibid., vol. 1 at 28.
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1. Itexpreslyrejeced in sction 78() of the Civil EnforcenmentAct the idea hat
garnishment be used to catch funds in court.

2. Itrepeded heExeation Creditors Act, including sction 7° There doesnot
appeato be anvhing like sction 7 n the Civil Enforcenent Act.

3. It preserved Rule 494.

4. Secton 2(p) of the Civil EnforcenentAct lays down the geneal principle that
“all property of an enforcement debtor is subject to writ proceedings under this
Act.” One asumesthatfundsor propetty in cout are included.The realt may
be that money or property in court can be sazed, although the conclusion is
surprising.

5. Asto thechargng order againg funds in court, nothing overt is said However,
secion 2(@) of the Civil EnforcenentAct may be reévan. It provides:

2. Thefolbwing applies withespet to thecarying out otivil
erforcemen proeadings:

(a) exeept as othmvise preided foin anther eractmaent,
() amone judgmentmay ony be enforced and
(i) a seizwr orevictimm may oly becaried ot,

in acordan@ withthis Act.

It hasbeen sggesed hatthe chaging oreris no longeravalable in Albertta*

[252] The up#$otisthatcreditors are aguabl in a worse postion o pursue fundsor
assets in cout than heywere bebre the Civil EnforcenmentAct. It is possible,
although contary to most ca® law, thatexewtion is avaiable agans fundsor
property in court. Garnishment against “money held in a court” is prohibited. A
recaver orderundersecion 85 of he Civil EnforcenentAct is avaiable ony against
exigible, thatis, notexempt'*? propety. The realt is thatrecavership underthe Civil
Enforcenent Act and,more likely, the Judicature Actmay be avaable, although at

120 The eped of s. 7 would notrevive the dhaging oderif the atter hadbeenabolishal bys. 7. See

Interpretation Act R.S.A. 2000, c. I-8, s. 3%1)(a).

121 rutman, suprancte 82at 1026.

122 seedefinition of “exigible” in the Civil EnforcementAct, supranacte 8, s. {1)(u).
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some exp@se. One contuson is clear A judgmentcreditor hasno effective and
simple remedy against property in court with the posdsble exception of receivership
and a charging order. A stgp order, taken alone, does nothing except to temporarily
freeze the asst.'?®

POSTION OFHECOMMTTEE

[253] The comnittee hinksthatthe law should include a sample pioces by which a
creditor can ®ize oratach whatverrights the debor hasto take undsor propety out
of coutt. The Civil EnforcenmentAct lays cown the general principle that all property is
exigible unkss dechred © be exenpt by the Act or another staute. What is missing is
a smple wenty-first cenury proces to acheve hatgoalin the cae of fundsor
property of the debtor in court. We do not propose the revival of the charging order. A
stop oderunderRule 494 doesiotdo the jpb. All it doesisto freez the popety or
moneyin cout in the £n% thatthe debor cannotreceave it withoutnotce b the
creditor.

[254] The Ingitute Enforcement of Money Judgments report***

propoed hat
gamishmentbe exended ¢ include fundsn cout “to which the enbrcementdebbr
is, or might become, ertitled.” T his result would be achieved by including funds in
coutt in the defnition of “future obigaion” in secion 77@)(c) of the Civil
EnforcenentAct. (The oblgaton coull also be hcluded n the defnition of “current
obligation” where the court has decided the disposition of the funds.) This
recommnmendaton wasexpressly negatved in secion 78() of the Civil Enforcenent

Act.

[255] The Institute proposd is a possble model for reform. It does not interfere with
the working of the litigaion proces concening the fundsin cout. The cout may
hold that the funds belong, not to the cebtor, but to another party to thelitigation. In
thatevent both the debor and he ceditor are losers. Thisis no diferentfrom other
near-debts included in the present definition of future obligation. All that the Institute
proposd means isthat, if the court decides that the funds should become payable to

123 Otherpossibilitiesinclude gplying for direcionsunders. 5 orfor anatachmaet orderunders. 17 of

the Civil Enforcement Act, ibid.

124 Syora note 4,vol. 1 a 229.
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the cebtor, a aurrent obligation will arise and the noney will be paid into court
pursuantto the ganishee ssimmons Of course, the Institute proposal doesnot solve
the problem of property in court other than money.

[256] We havefound elatively few modek of an gpropriate cion. The

Newfoundland Rulescreake an ncompkte remedyin Rule 5101:

51.01. Wiere mong is sandimy to the pedit of a judgnme dédbtorin
Courtthe @urt nay,on plcdion of he judgientcredior or &eriff
and omotie, makesuchorde withrespet to themong in Cort as it
thinksjud.

The Newfoundland wule is helpful butlimited. It appliesonly to judgmentdebbrs and
to dtuatonswhere “moneyis standing t the cedit” of the debor. In ourview, the
remedyshould also be avdable bebre judgmentaspat of an atachmentorderunder
Part 3 of the Civil EnforcenentAct. It should not be limited to money which stands to
the credit of the debtor, that is, money the right to which has been setled. It should
extend b moneywhich is claimed bythe debor although he moneycannotbe tken
until the chim is settled in the debor’'s favour. An ex parte appication should be
avaiable unkss the cout orders othemwise.

[257] If whatis soughtis a flexible cout-contolled emedyoverclaims agans funds
or propety in cout, then eceavership, somewhat modified, may be he bes solution.
The downsde of ecaverorders is thatthey can becompkx, time-conauming and
expensive.

[258] Our bottom line s thatthe law should include a smple proces by which a
creditor can seze or attach whatever rights the respondent has o will have later to
take funds o property out of court. If the court has decided that the money or property
isthatof the debor, then he emedyshould be exeuted fotthwith. If not, then he
remedy should be available immediately although its execution must await the ourt’s
deemination. The emedymay be bcatd in the newAlbetta ulesor it may be
legislated asan amendmantto the Judicature Act or the Court of Queens Bench Act
Until this new proces is desgned,Rule 494 $&iould be coninued n force. It may find
a place in the new process, but it certainly is needed in the interim.

[259] In Chaptr 6, Issue 25,we propoed hatthe newAlberta rulesshould contin a
par, enitled “Presrvation of Rghtsin Pendng Litigaion,” which should follow the
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similarly titled pat of the Ontario Rules This new pait should contin proceses
which ae ued pimarly or exclusvely before trial and pdgment Both Rule 494 and
the new processwill primarily be used before judgment. If Rule 494 is retained or if
the rew process is pt in the rew rules, hey should be indudedin our new part
entitled “Preservation of Rights in Pending Litigation.” T he rules should say clearly
that both apply before and after judgment.



HAPTER 1L REM\ERY OFPOSESIONCOFLAND: RULES361 T0363

[260] Rule 361() providesthata judgmentor orderfor the recovey or for the
delivery of the possesson of land may be enforced by a writ of possesson. Rule
361(@) says that, where a pdgnmentor orderdirects delivery of posession on a
specfied daé ortime, the peson enitled b getposession may withoutfurtherorder
directthe ckrk to issue he writ of posession on fiing an afidavit showing ®ice of
the udgmentand noncompénce Othemwise, writs of posession can ony be ssued
by coutt order.**® Forthe hitory-minded,Rule 362 nforms usthata writ of
possession hasthe efect of a wit of asistance Rule 363,dealng with goodsleft on
the premises which are subject to the writ of possession, will b e dealt with below.

ISSUE M. 56
Here and elsewhere, should the term “writ” be replaced by judgmentor
order?

[261] In this conext, the writ is a formal written comnand of acoutt or the Gown to a
sheriff or other dficial authorizing certain acts in resped of a persa or a persan’s
propety. An exampé is the writ of fieri facias or writ of execution and, now, thewrit
of enforcement A writ of fieri facias was a command to the sheriff to satisfy a
judgment from the debtor’s property.

[262] Two terms used in these rules are “writ of possession” and “writ of assistance.”
The 6h ediion of Black’s Law Dictionary definesa writ of posession asa “writ of
execaution employedto erforce a judgment to recver thepossesion of land. It
commandsthe deriff to enerland and gie posession of it to the peson enttled
underthe udgment”**® The same dctionar definesa writ of asistanceasexisting
“to enforce udgnmentof the cout direcing gecfic ad....an equiable remedy
normally used to transfer real property, thetitle of which has been previously
adudicated as ameans o enforcing the @urt’'s own decaee...essatially a mandatory

125 R, 361(3).

126 Black’s Law Dictionary, 6thed, sv. “writ of posesson” at 1611.
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injuncion, the efect of which isto bring abouta chaage n the posession of
» 127

realty.

POSTION OFHECOMMTTEE

[263] Apart from the attraction of archaic technical terms, the committee had trouble
finding a ea®n forthe coninued ug of “writ.” It may be dificult to look behnd a
writ to quesion the auhority of the cvil enforementagengy, but well-drafted
judgment and oders of the cout graning the ame elief cary atleas asmuch
weight. There may be legalproblens in masersgiving possesion orders as agaist
writs, although the committee’s experience was that masters grant possesson orders in
foreclosure adionsand hndbrd-tenantdisputesall the ime. We were diiven b the
conclusion that,in light of the Seerng Committee’sgoal to maximize he rukes’
clarity, theterm writ should be replaced by order or judgment here and elsewhere in
the enbrcementrules The &m “writ of enforcement in the Civil Enforcenment Act
might also be reconsidered athough it lies beyond the mandate o the Rules Project.

ISSUE N. 57
Can thewrit of possession beliminated as astepin the process ofecovery
of the possession dand?

[264] Writs of posession ae curenty used in two circumsances: landbrd-tenant
disputesand foeclosures Rule 361() requresthata phintiff seeking the recovey or
the deivery of posession of land musjump two hurdles the phintiff mustobtain (1)
ajudgment or order for recovery or delivery of possesdon of the land, and (2) a writ
of possession.

POSTION OFHECOMMTTEE

[265] The comnittee wasnotaware of any pracical advanage n the requrementof a
writ of posession. It did notsee why a piopety drafted oderwould nothave he
same result. In the interests of simplicity, the writ step should be eliminated. We
therefore propos thatRule 361() be epeded.

127 Ibid., s.v. “writ of assistancé at 1609.
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ISSUE N. 58
What docunents shoull beservedon the personn possession ofaind before
the possession orer is execued?

[266] Rule 361@)(c) requresthata judgmentor orderfor posession be grved on he
person in posession of the land.The comnittee undestandsthatthe ckrks of the
coutt are vely congieniousaboutensiring thatposession orders have ben compied
with before issuing writs.

POSTION OFHECOMMTTEE

[267] Even if the writ of posession is aboished,a conem remansthatthe udgment
or orderfor posession be &rved on he peson in posession. Sewvice $iould be
effeced bebre a baiff cariesoutthe £ms of the oder. If the writ of posession
step s eliminated,the comnittee £esno rea®n why the manneof srvice $iould not
be pecfied in the oder. The comnittee wasconcened wth slf-represntked
applicants for a possession order failin g to ensure that orders are served properly.

[268] The committee concluded that the new Alberta rules should continue Rule
361(2)(a) and (b) but remove any reference to the writ of possesson. The rule should
say thatthe siccessful appicantmay obtain posession when he cvil enfocement
ageng hasserved he oderon the peson in posession pusuantto the ems of the
order. The cout may orderothemwise. An affidavit showing thatservice ha been
properly effected should then be filed. The rest of Rule 361(2) and the whole of Rule
361@3) should be epeaded. The mulesthatare retained ae usially used ater judgment
andshoud continue to be placed aftr the judgnent wlesin the newrules.

[269] The efect of these chages & o put contol over the ppsseswn of land pocess
into the handf the cout which can tailor the &ms of the oderto fit the
circumstance. The posession odershould say that once he cvil enforcement
ageng servesthe peson in posession, the agacy hasthe auhority to move outthe
persa in possesion. The agency finds its auhority to move people ou in the @urt
order. If the civil enforcement agency fails to mmply with the terns o the arder,
eitherthe agacy or the ceditor on whos behd#f the agacyis working will be able.
Requring the cvil enforementageny to srve the oderfor posession eiminates
the ned to have asepagnte poces serverdo the job.
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[270] The comnittee dso discussed Andeeklla oders, thatis, orders thatare dayed
while certain payments ae made but which may be enforced if there is adefault.
Some masers graning posession orers of thistype include a €mm thatnotice ofthe
default be £rved on he peson in posession piior to the oderbeing enfoced.The
committee agrees with this practice. We would include in the rule arequirement that,
in the Cinderella order situation, notice of default must be se'ved on the person in
possession prior to enforcement of the order, unless the court orders otherwise.

[271] The comnittee dso conclded hatRule 362 ca be epeded.We do notsee
what the rule adds to the remedy.

ISSUE HW. 59
Should R 363 beretained n the newrules? ShouldRuk 363(5)be
rewritten?

[272] Rule 363 debks with the poblem of goodsédftin a popety which is the subject
of apossesgon order. In order to enforce awrit of possesson, it is not necessary to
remove goods?® Where a dvil enforementageny doesso, the owner of the goods
may recove them bypaying cetain sums.'*° If the ownerdoesnot, Rule 3633)
provides that the person on whose behalf the possesson order was enforced may apply
to a cout for an oderauhorizing the gooddo be ®ld and he mannepof sale. The
distribution of the proceeds is set otiin subrule (4). Subrule (5 providesthat,where
the goodswvere notremoved athe ime thatthe wit of posession wasenforced and
the avner of the gods dees not emove themwithin 30 days, the person on whose
behaf the writ wasenforced mayappl to cout for direcionsasto the dsposgtion of
the goods remaining on the premises.

128 R 363(1).

129 R 363(2).
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[273] The poblem deat with by Rule 3636) is also regulated in the Resdental

TenancesAct'*® which sts differentrulesfor three stuaionsof “abandoned

goods.” ***

1. Goods worth lessthan $1000.Undersecion 28@), a landbrd who beleveson
rea®nabk goundsthatabandond goodshave atotal market value of kess than
$1,000'3? “may dispose of the goods.” The goods may be sdd or just hauled to

the dump.

2. Goodsworth $1,000 or more, but less than the cost of removal, storage and
sale. Where the landbrd belevesthatthe goodsare worth $1000 ormore, but
less than he cos of removing, storing and slling them,they may sell the goods
by a meansand fora piice hatthe landbrd belevesis rea®nabk '*?

3. Goods worth $1,000 or more, and equal to or more than the cost of removal,
storage and sle. The landbrd muststore he alandoned gods for 30days.***
Afterthatpeinod, theymay dispos of he gooddy public audion or, with a
court order, by private sée. If no bid is recaved at a blic auction, the lardlord
is free b dispose ofthe goods.

POSTION OFHECOMMTTEE

[274] The comnittee houghtthatRule 363 as whole is sensble and bould be
retained athough he &m “writ of posession” should be eplacal by “order of
possession” to fit our eatier proposal. We would prefer the wle o refer to “personal
property’ rather than “goods” becausethe latter term is usually limited to tangible

139 R.SA. 2000,c.R-17.
131 The em isdefined nibid., s. 28(1) of the b mean gooddeft on resdental premises by atenantwho
has(1) abaadoned he pemises or (2) vacaed he pemises and whosdenany hasexpred orbean
teminated.

132 The sibsetion geaksof “the pe<ribed anount which is se in the Resdental Tenancés
Ministerial Reguhtion, Alta. Reg. 229/1992, s. 5().

133 Resilental TenancésAct, supranote 13, s. 2§3).

134 The sibsetion geaksof the pe<ribed peiod which is se in the Resdental TenancésMinisterial

Reguation, suprancte 12, s. 5(3.
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personaly. Rule 363 s usually used ater judgmentand $ould contnue b be pacd
after the judgnent wlesin the newrules.

[275] The committee was troubled by an apparent conflict in approach to personalty
left or abandoné bythe £nant Rule 363@3) providesthat where a ¢vil enfocement
ageny hasremoved goodsral the owner of the goodshasnotrecoveed hem,the
person on whos beh#f the posession oderwasenforced mayappl to a cout for an
orderauthorzing the gooddo be ®ld and he mannepof sale. Rule 3636) requresthe
person on whos beh#f the wit wasenforced b appl to cout for direcionsasto the
dispogtion of the goodgemaning on he pemises In contag, the Resdential
TenancesAct offers three atematves all of which ae eaier for the landlord or
mortgagee Theyturn on he valie of he abadoned goodsedablished bythe
rea®nabk belef of the landbrd. A coutt orderis geneally notneedd.

[276] We prefer the appoach ofthe Resdental TenancesAct. If the £nantor owner
isnotprepaed © pick up heir belongings why should the landbrd orthe morgagee
exercising nghts undera posession orderbe hedl to a hgherstandad than the one st
outin the Act? We augges thatRule 3633) and &) be combied nto one ule which
incomporatesthe appoach t abandoné pesonaty setoutin secion 28 of he Act.
The committee discussed whether $1,000 was the appropriate threshold. We
concludedthat itis. It is na very high, so creditors will be forced to follow a nore
stringent process in nany cases. he threshold will minimize thepossibility of debtors
claiming thatthere wasvaluable pesonaly left on the pemises Asto the whole of
the abovethe cout should be abé to orderothemwise.



QHAPTER.2. SALESCFLAND, RULESA94.1T70498%

[277] Part37is enttled “Sales of Real Estate,” but the ruks speak alut saks,
mortgages, patitions ard exchanges d land, whethe as mrt of a foredosure
procealing orothemwise. The mulesgive the cout subgantal powers overthe sle or
other transfer of land as part of a court proceeding. Rule 495 empowers the court to
ordersale and 6 compelanyone who is (1) bound bythe oderand @) in posession
of the property or in receipt of rents and profits to deliver possesson and receipts to
the pucha®r or such oherperson asthe cout direcs. Rule 496 ays that, in addtion
to powers dready existing where a sde, mortgage, partition or exchange of real edate
is ordered, the court “may make directions & tohow it is to be carried out.” W here all
partiesare bebre the cout, it may ordera sle, mortgage,patition orexchage of
land “to be caried outby procealingsaltogeteroutof cout” but moneyproduced
thereby shall be paid into court or to trustees o otherwise as thecourt may order.**®
Where a pdgnmentor orderdirects a fle, it shall notbe made unlt appioved bythe
court “and all proper parties shall join in thesale &ad conveyance as the wurt
direcs.”"®’ Rule 4941 says thatPat 37 “is subjectto the Civil EnforcenentAct and
the regulations under that Act.”

[278] Similar rules are common elsewhere in Canada. Some jurisdictions, like Ontario
and Manitoba, apea to have only mortgage and partition rules rgyarding sale. Qhers
have vlesappling o sale geneally. Some ae compex, setting outdetails asto the
kindsof direcionsa cout can gve, the dstribution of ploceasand coss. A coupk of
provinces have special rules about debenture holders’ proceedings where property is
to be ®ld, providing thatthe cout may order sale bebre orafter judgment wheteror
not all interested persons are ascertained or served.

[279] The sle of land uleshave ben he sibjectof some judicial interpretation.
Steven®n and ©té ae caitious “Thisisa compéx topic, with a puzting but

135 This report doesnot discuss thesale @ real estée in nortgage litigation.

136 R.497.
137 R.498.
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differentset of gatutesand ulesin ead province.How the legislaton in a gven
province interads is sanetimes dfficult to understaml.”**® Our rules ae even more
complkex,assome ded only with saleswhile ohersinclude morgages patitionsand
exchanges o land. One member of the committee noted that Part 37 is not used in
foreclosure procealingsbecaise there ae £pagnte foreclosure rules Another said that
Rule 495 s the realedate equvalentof Rule 467 the first of the hree pesrvaton
order rules discussed above.

POSTION OFHECOMMTTEE

[280] The comnittee’s concuson wasthatthe Par 37 mulesare usful for situatons
not dealt with elsewhere. They reserve plenty of discretion to the court. In our view,

they should be retained. As they normally come into play after judgment, they should
remain where they are.

[281] The drafter shauld redraft the rdes as dist ofterms a elements which the court
may include in its order. The court should have ample discretion. The drafter should
review the inerplay of these uleswith the forecbsure vles

138 Civil Procedure Encyclopedia, supranote 102at59-1.



HAPTER.3. REMEDIESOENFORE COWRT ORDER

ISSUE N. 60
Should the nev rulesinclude a list of remediesfor breach of a cout order to
do orrefrain fromdong sonething?

[282] One of he mostcomnon compaints of regpondens to the RulesProjectis that

the courts will not erforce their orders. Here are same examples:

1.

10.

“Justices ae nd willing to erforce he Rules [The respodern goes on to dscuss
the failure to provide afinancial statement under Rule 370.] Our clients have to
pay the costs of the court application and we can’'t even get a contempt finding.”
“Judgesgive exensonsto debbrs who do notshow up in cout. [The debbr
failsto provide a fnancal statementor atend an gaminaton in aid.] [The
debbrs] are in conemptacording to Rule 377,butjudgeswon’t enforce he
contempt rules.”

“When costsare awarded, they should be payable forthwith.... It doesn't have to
be alarge penalty, but there must be enforcement of the Rules.”

“No one obeys the Rules and the courts will not enforce them anyway.”

“A notherexampe is thatthe coss sancionsfor notcompling with the
Affidavit of Records are not enforced by the M asters.”

“Enforcementof the Rulesremainsa pioblem. It ishad to push a tial along
when deadlines aren’t meant and orders aren’'t enforced....”

“Chambers judges often do not enforce the Rules.”

“T hereis too much lenierce in erforcing the Rules, particularly whenyou are
requred D prove hatthere hasbeen pejudice...” [The writer goeson  algue
that the prejudice requirement should be eliminated.]

“Seveml coun®l noted hatthe Rulesare curenty notenforced n a meamgful
way....”

“T hereareunrepresented litigants in foredosure matters dl the time... Thereare
essatially two sets & Rules. For example, anunrepresented litigant who doesrit
file an Afidavit will be fogiven hree tmes... [Y]ou cant have wo sfts of
Rules, or the whole system will be affected.”

101
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[283] While theexpressiors may be extreme, the frustraton is urderstamable. In
many cases, however, “enforcement” means afinding of contempt which will result in
committal to prison untl the conemptis purged bycompliance While disobedence
to caurt rules and orders urderminesthe le@l process, mprisonment of the violators
isin mos caesexcessively haish. The reailt isthata cout confronted with a
disobedentlitigantor withes is likely to threaen dre congquenesratherthan
actually commit the violator.

[284] A good examm of the falure of he pesntenforementmachnely isthe goup
of processe for obtaining information about the debtor’s assés. The financial report
and he exanination in aid ar esental for the ceditor to decde wheterto launch
enforcementprocesesand howto conducthem.Theycan befrugrated bythe debor
simply notfilling in the repot or showing up atthe exaninaton. In actal pracice
creditors ae required to make several attempts and applications before the court will
granta conemptorderagangt a debor, asthe ony realremedyis to issue a warmrant
for the debtor’s arrest. It is afrustrating, expensive and ineffective procedure.

POSTION OFHECOMMTTEE

[285] The bas problem appearto be hat in manycass the pen#ty for enforcing
the wlesis so hash thatcouits would rathernotuse it. We noed ealier Jack
Beaton’s comnmentthatremedesmust confom to “the pinciple of pioportionaity”,
thatis, dragic remedesshould be ued ony “when kessintrusve forms of
enforcement ... have not worked or are not available.”**® The same principle gpplies to
the enforcement of court rules and processes.

[286] Surely it is posdble o design a range bpemalties which a cout may give against
someone wio acs contary to orwho disobeys a cout orderotherthan an oderfor

the payment of money. The list would include but would not be limited to contempt; it
would include penkiesranging from a waming o a fine"*° to a monedry award.
Monefiry awards agand the violator should be enbrceale byall the emedes
avaiable © the ceditor underthe Civil EnforcenentAct. In some cases the

139 Beason supranote 1at10.

191f the fine sa gauine agiminal fine and notacivil judgmentunderanohername it might survive te

dischamge ofthe bankrupt underthe Bankrupty and Insoveng Act R.S.C. 1985, c. B-3, s.178(1)(a).



103

exemptonsavaliable underthe Civil Enforcenment Act and oherlegislaton mght be
modified or s& agde. A failure to pay same judgments under the motor vehicle
legislation can ealt in the sispenson of the diver s licen@ of he deinquent*** the
new enforcementrulesmight follow suit. A review of Alberta and oherlegislaton
will sugges other possibilities paticulary for coporate offendes.**”> There maybe
situatonswhere officers and drectbors of the deinquentcormporation should be
personally liable.

[287] An entrely differentappioach s suggesed byRule 367 andecion 8 of he
Civil EnforcenentAct. Rule 367 providesthat if (1) amandamus, mandatory order,
injunction orjudgmentfor the gecfic peformanceof a ontractis notcompled with,
or (2) a judgmentrequresa peson o do anyactotherthan te paynentof moneyand
thatperson faisto do hatact the cout, in addtion to oringead offinding the
disobedentpatty in civil conempt may directthatthe a¢ requred © be done belone
by the successul party or same other person appointed by the court. The expenses in
carrying out the act may be ascertained by a method directed by the court, and a writ

of enforcement may be isued br that anount and cats.

[288] Secton 8 of he Civil Enforcenent Act accomplishes the sane result in
somewhat diferentterms.

8 Forthe pupcses ofdealig with or disposinof prpety pusuar to
this Act, an agew, abailiffor a reeiverappointd urderthis Act may

(a)do ay at orthingtha wouldotherwgehawe tobe ane by
(i) an enforcenentdeltor, or
(ii) apesonwhois subgd to distress poeedirgs,
and

(b) execute orerdoise anydowment that walld othewise haveo
be executedr endrsedoy

(i) an enforcenrentdeltor, or
(ii) apesonwhois subgd to distress poeedirgs.

11 Traffic Saéty Act R.SA. 2000,c. T-6, ss. 101-105.
142 The Lord Chancellor’s Office is oonsidering a variety of penalties against corporate offenders in
creditors’ remedeslaw, including sanctonsagahnstdirecors, disquaificaion ofdirecors and winding up
the company for persistem non-compliance. See Lord Chancellor’'s Department, Enforcement Review:
Reportof the First Phaseof the EnbrcementRevew (A review issued bythe Depatmentfor
Consttutional Affairs (London:Lord Chancélor's Depatment 2000)at50, online:
<http://www.dca.gov.uk/enforcement/firstphasefr.htm>.
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[289] Insteal of having a confrontation with the persan who disobeys a ourt order,
thes provisionsempower the cout to getsomeone ése to peform the a¢ which the
disobedientperson should have pgdormed. The appoach ofRule 367 andecion 8 of
the Civil EnforcenentAct is not to say, here is your penalty, but rather to say, we will
get apund your refusal and find anber way to do the pb. The gstof these
provisions should be included in the list of proposed remedies available to the court.

In same cases, it will sdve the problem; in others, amore confrontational remedy will
be reeded Both should be aailable b be used a the cairt decides™*®

[290] The comnittee ha little sympathy for scofflaws who ignore cout procesesand
orders. In seriouscaes conemptmay well be he bespenaty and $iould be ued.
Mog situatonsdo notjustify the u® of mntemptbutshould reault in some oher
penalty. As in criminal process and in labour arbitration, the capacity to choose from a
variety of pendtiesand emedesgivesthe cout or aritrator discretion o choo® the
most appopriate olution with the reault thatruleswill be enbrced moe often and
more firmly than s now the ca&e. A range ofpossible pen&tiesmay make t easer for
courts to deal with self -represented litig ants, noted in comment 10 above.

[291] Three aditionalpoints need ¢ be made:

C Anylist of enforcementpenatiesshould make t clearthatthe nheent
jurisdiction of the court to award any other remedy is preserved.

C  Thelist will need modification in respect of maste's who have limits on their
jurisdiction underthe Court of Queens Bench Act* If the appicantis seeking
anypenaty short of conempt the ule should make t clearthatthe mast¢r has
jurisdiction to hear and dedde the matter!*®

C Thisremedal rule will be ugd aterjudgmentand $ould be bcaked with the
otherpostudgment ules

143 A similar prdolem can arise under r. 4B, discussal in Chapter 12

144 R.SAA. 2000, c. C-31, s.9(3). Maste's cannot deal with questions o criminal or civil contempt.

M5 n Chaper 15, Isuue 60,we wil proposethatmagers be enpoweed b hea anddecde dvil conempt

apdications in erforcement maers.
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ISSUE W. 61
Shauld Ruks 34 to 367 be part of the new rules?

[292] Rule 364 debs with the stuaton where a pdgmentdirects the recovey of
specific property other than land or money. In such a case, the clerk may issue a writ
of delvery direcing a cvil enforementageng to caug the popety to be delvered
in acordancewith the udgment**® Where the ecfic propety is notdelvered,the
coutt may orderthatthe cvil enforementageny take posession of diferent
personal property of the judgment debtor valued to an amount not in excessof double
the value of the property subject to the judgment. The property is to be kept until
further court order.**’

[293] The 6t edtion ofBlack’s Lav Dictionary defines a wit of delivery as

awrit of execttionenployedto enbrce a judgmentfor thedelvery of
chatek. It canmands thesheiff to cause thechdtelk menfoneal in the
writ to be reumed to thepesonwhohas obtairtethejudgmat; and, if
thechdtek cannd be urd, to distrain theperonagaing whomthe
judgnentwasgven untihereturnghem?®

The writ is usually a postjudgment remedy.

[294] Rules365 and 366 comue n Alberta practce,the curouswrit of
sequestraton. A writ of sequestraton is usel to erforce obedence with a wurt order.
It orders the taking of posession of a peson’s asets untl the a¢ ordered b be done
by thatperson hasbeen doneThe 6t edtion of Black’s Law Dictionary descrbes a
writ of sequesgration as“a writ auhorizing the faking into the cusody of the law of
the real and personal edate (or rents, isswes and profits) of a defendant who is in
contempt, and holding the same until he shall comply.”**° Sequestraion can be used in
addtion o oringead ofa finding of civil conempt It is an extaordinary remedyand
is penalin naure.

148 R 364(1).
7R, 364@). This curiousrule findsits originsin the Engishwrit of cgpiasin withemam.SeePercy
George Osborn, A Concise Law Dictionary, 4thed (London: Swee & Maxwell, 1954) sv. “writ of cgpias
in withemam” at 64.

148 Black’s Law Dictionary, supranate 126, sv. “writ of defvery” at 1610.

149 Ibid., sv. “sequegration” at 1366.
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[295] Rule 365 provides that, in addition to or in lieu of holding in contempt “a party
to a pdgmentreferred 0 in Rule 364 the cout may give leavethatthe udgmentbe
enforced bya writ of sequesration which isto be drected b a cvil enforement

agency.

[296] Rule 366 debs with the dfferentsituaion of a pdgmentaganst a coporation
which is “wilfully disobeyed” Such a ydgmentcan beenforced,with leaveof the
coutt, by one ormore of three emedes (1) a writ of ssquesration agans the
cormporation’s propety, (2) a cout orderholding one,some orall of the drectrs or
officers of the coporation in civil conempt and @) a writ of sequesration agand the
propety of one,some orall of the drectors or officers of the coporation.

[297] Rule 367 s discussed abovdn Issue 60.

POSTION OFHECOMMTTEE

[298] Rules364 to 367creat a grop of remedieswhich the caurt can cgeployagainst
the paty or person who refusesto obeya cout order. Theyare clothed n antquated
languageand ely on ancentproceses buttheir pumpose isin line with ourproposal
to exend he mnge ofremedesavaiable to the cout. In ourview, the ulesshould be
rewritten in modemn languageand pacel in the list of proposls suggesed in Issue 60
above.The emedeswill mosly be execised ater judgmentand he rlevant
provisions should be placed with the other post-judgment rules.

[299] We would propose several changes to the existing Rule 364.
C All orders of delvery should be gven bythe cout, notthe ckrk.

C The pesntrule empovers the cvil enforementageny to take posession of
differentpersonal propety valued b an amountotin exces of doubk the vale
of the property subject to the judgment. The provision uses tle anbiguous term
“value’ and is umecessaily rigid. Therewill be stuations where much more
than doubé the valie of he popety will be neded.We would leaveto the
court the queson howmuch piopety the cwvil enforcementageng should take.
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C  Whether or not the substitute property taken by the agency should continue in its
possession should be determined by the court in its discretion.

[300] Some other specific comments may be made.
C  Theterm writ should be deleted and replaced with “order.”

C Rule 365 sincomprénensble unkss you read t with a copyof Black’s Law
Dictionary atyour elbow. The wle should dekte al referenceto the wit of
seguestraion and say directly the remedy which the court can grant.






HAPTER 4. WINDNGUPAND RESTRUCTURNGACTRULES
RULES/™4 10812

ISSUE HW. 62
Should he Winding-upand Regtucturing Act Rutés (Ruks 754812) be
repeakd?

[301] TheWinding-up Act waspased in 1882 b dealwith the iquidaion of
“InsolventBanks InsuranceCompanis Loan Gmpanies Building Soceties and
Trading Corporations”**° The Act, now re-enfitled he Winding-up and Rgructuring
Act,"* [WURA is till in force and coninuesto be he bass for a relatively small but
significanttype of iquidaion.

[302] Carfagnini idenifiesthe obgct of such legislation:

The olgctsof whding-udegslationare b: (1) povide fothe egitalde
andrateadle dstributionof acanpany's assets anongits credtors
withaut préerence; (3 prdaed the détorfran harassn by its
creditas; and (3prevert the pieemeal ralization ahe détors asets
and an mequal distrittion of th@e assets amgrcralitos.'™

The Act empowvers the cout to gay procealingsand b ordera par pasu distribution
of dividends There ae dgnificantdifferences betveen he WURA, the Bankruptcy
and Insolvengy Act®® and he Companies Creditors Arrangenent Act*>* even hough
the satuteshawe roughy similar goas.

159 The wodsare diawn from the itle ofthe 1882statute. It wasrename the Winding-up Actin the

conolidation of statutesof Canadacompkted n 1886.Seegeneally JayA. Carfagnihi, “Proceedings
undertheWinding-up Act (1988) 66 C.B.R.(N.S) 77 [Carfagnii]. SeealsoBradley Crawford,
“Restucturing Fnancal Insitutionsunderthe Winding-up Act (1994) 10 B.FL.R. 87;Laza Sana,
“Definitions” (1994)113 & 4 Nat| Insol. Rev. 33,49.

151 R.SC. 1985,c. W-11 [WURA.

152 Carfagnini, supranote 150at79.

153 Syra note 140.
154 R.SC. 1985,c. C-36.

109
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[303] Deite the faderal statute, provinceshave ntervened n the field of winding up
corporations Two provincestodayhave heir own winding-up acs.**®> The WURA
itself conemplatesprovincial involvementin the legislative proces. Secton 109 of
the present Act providesthatprocealingsundera winding-up order “shal be caried
on asneaty asmay be n the sme nannerasan odinaty suit, acion orproceealing
within the jurisdiction of the court.”

[304] A more specific invitation to provincial lawmakers is section 136 which says
that“a maprity of the udgesof a @urt, of which the chef jusice $al be one’may
settle forms and makeulesto be folowed in procealingsin this act Secton 137
providesthat, untl such localrulesand foms are sttled,the pocedue dhal “be the
same ameaty possible asthos of the cout in othercags” Some wedem provinces
aceptd he invitaton in :2cton 136.British Columbia and Sasatchewan
promulgated Winding-up Act rulesealy in the tventeth centiry™® butrepeded hem
in the 19Ds or 198s. Other provinces appear nevto have creatd ther own rules.

[305] Unlike mostCanadan urisdictions Albetta retainsits Winding-up Act Rules
[WURARuleg. Stevensn and ©té racethe Alberta rulesback b the 1914 Rilesof
Court and ultimately to the English Companies (Winding-Up) Rules, 1890.**" In their
1996 Civil Procedue Guide,'*® the auhors specubte aboutheir significane:

ThesRulesare mssedunderhe autoriy ofthe FederaWindng-U
Act, row RSC 1985, c. Wi, s. 136, but weapplid to provicial
compaiesby \irtue of he CompaniesAct s 2692) R& 197 c¢.6Q As
there does not sem to be angquvalen provisiorn theAlbeta
Busiress Cqromtiors Act, itmay bethat thesdruls no logerapply to
anykind ofprovncaly-ncorporad companyin Alkerta Butthey pply
to banks and ahfecerallyincompomlted ompaies.

The Albeta WURARulesappeanotto have ben sibganially amendedisice 1968
when heywere lag revised and pomulgated. Theyrefer to the Winding-up Act even
though he name ofhie Act hasbeen heWinding-up and Rgructuring Act since he
1980s.

155 winding-up Act R.S.N.B. 1973, ¢. W-10; Winding-up Act R.SP.E.I. 1988,c. W-5.

156 British Columbia Rules chte ack at least o 1906.

157 Civil Procedure Handbook supranote 25at617618.

158 Civil Procedure Guide, supranote 102at2192.
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[306] We noed abovehatthe WURA s occaionaly used in Alberta. The comnittee
wascurnouswheterthere wasanyevidencethatthe Albeta WURA Ruleswere usd.
Our ca® reearch siggess thatthe WURARulesare arely refered o in the cases>®
Theymay have ben ugd © prepae cout documens butwere notsufficienty cental
to be menbned n the udgments. Whatis more intereding is that, in cagsunderthe
WURA, coun®l will often cte and he couts will appl rulesfrom the nonWURA
part of The Rules,including pleadngs, discovery and costs. The Alberta ®urts are
appaenty prepaed b fill gapsin the Act by having remurse to thenon-WURA part
of The Rulesbutare less readyto find a ®lution in the WURA Rulesthemseles.

[307] We conacied me coungl with experencein WURA litigaton and eceved
three mapr and ®me minor reponges The mapr comments can besummarized &
follows:

1. TheWURARules reqire sane aditional ard perhaps unnecessay stefs, but are
not particularly onerous o time consuming. Windings-upin Alberta ae
relatively rare and &tensve revision may notbe ugified.The mulescan beived
with.

2. Repedthe WURARules Theyare “entirely anatironistic and hd virtually no
application at all to the situation we faced in [a case counsel was involved in].”
Degite involvementwith a magr lawsuit, “I don’t believe leveronce
encoungéred he ned to conslt this pat of the Alberta Rulesof Court.” The
balanceof The Rulescan gply appopriately to anyprocealingsthatmight be
commencal underthe WURA. See ouRule 811.Pehapsthe mulesshould make
it clearthatthe geneal rulesof cout apply to matters underthe WURA. The
patiesshould notbe free b algue hatthe Bankmuptcy and hsolveng/ Actrules
apply. He abo menioned ®me problems wth the WURA itself.

3. TheWURARulesare workable and repeasinot “posdile oradvisabk.” M ost
coungl involved n WURA litigaion have ued he WURA Rules although one

159 The ariousStevenon andCoté bookscite numeouscass Howeve manyof them ae notfrom

Albetta orariseunderthe Bankrupty and Insoveng Act supranote 1400r the Companies’ Creditors
ArrangementAct, suprancte 154. Of cases which arise under WURAsupranote 151,mog do notmenton
the WURARules.
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[308]

such lawyerindicated hathe dd notknow thattheyexisted. The wulescould be
improved on, but it is not a priority.

The mnorcomnens included he folowing:
TheBankruptcy and hsolveng/ Actor the Companies Creditors Arrangenent
Act are moreappopriate gatutes unless you ae requred b ue he WURA

The Rules should not apply to insdvency matters The courts now are flexible
andaccommodating. There cannt be nflexible mlesfor insolvencybecase
matters move quickly and are unpredictable.

Thereshould be rdes which codify procedures for insdvency. Currently there
are a Bw specalized pacitionels who em bt make up he mulesastheygo
along. This is unfair to other counsel.

POSTION OFHECOMMITTEE

[309]

The view of the comnittee s thatthe WURA Rules slould be repeded. There

are fveralrea®ns:

1.

2.

The WURA makesit clearthat, where a prisdiction hasnotcreaed WURA rules,
the general rules of the jurisdiction apply.

In the absnceof rulesdedcatd b WURA matters Alberta courts have ample
jurisdiction to make pocedual rulings In Appendk B, we include a dait which
shows the overlap between the present WURA Rules the WURA and he pesnt
nonWURA rules Our concluson is thata cout will be abé o make pocedual
rulingslikely to aiise in WURA litigaion byresort eitherto the geneal rulesor
to WURA itself.

This cornclusion has apprenty beenreached  most Canadan juiisdictions.
Even in provinceswith their own winding-up acs, the legislation usially appies
to provincially incomporated compargs The abadonnentof the WURA rulesin
BC and Saskatchewan is telling.
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The federd government hasnot createda s@arae set ofrules or WURA
procealings Why should this or anyprovince fll the gapegecally in the
absence of public concern?

WURA litigation is not a major problem in Alberta.
The Albetta couts are ateadyshowing a wllingnes to ue the nonWURA
Rulesto solve problems n WURA disputes Litigaion doeshotappeato turn on

the exsting WURA Rules judging bythe cases.

The atematve o reped is subgantial surgety on the exsting WURA Rules.






CHAPTEARS. MISCELANEOU$SSUES

ISSUE M. 63
Should masters bpermtted o dealwith appications for cvil contempt?

[310] Secton 9 of he Court of Queens Bench Act® sets outthe povers and
jurisdiction of a master in tlambers. Setion 9(3) excludes fom the master’s
jurisdiction matters related b criminal procealingsor the ibetty of the sibject®* and
appicatonsrelating to civil conempt*®* Secton 9@) providesthat, notwithstanding
subsecion (3), a masér hasthe same pover and prisdiction asthe cout under
secions17 and 27d 32 of he MaintenanceEnforcement Act.'®® Those sctons
empower the court to imprison maintenance defaulters.

[311] The exlusion of civil contempt from masers jurisdiction creaes dfficulties.
Maders are morefamiliar with evasve debbrs asthe oders to atend exaninations
and povide financal information ae usialy made bythe masgrs. Since heyhave a
beter appeciation of the frusration and coscau®d bysome debbrs, they may be
more willing to grantconemptorders. Maders have ofen head the sepsleadng up
to the conemptapplicaion and ae in a beter postion to decde he issue.A comnon
obsrvation in feedback ecaved bythe Ingitute is thatmaders should have aroader
jurisdiction.

POSTION OFHECOMMTTEE

[312] The comnittee srongly believesthat maders should be empowred b hearand
decide civil contempt applications & least within the areas aurveyed in this
conailltaon memorandum The chage would requre an asmnendmento the Court of
Queens Bench Actand would necesitate consderation of the consitutionaity of
such an amendment. In policy, however, this committee urges the government to

160 Syra note 144,

%1 1pid., s. 9(3(c).
182 1pid., . 9(3)(d).
163 RS.A. 2000, c. M-1.
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consderfavoumrbly an exenson of maders' jurisdiction o include heang and
deciding civil contempt applications.

ISSUE N. 64
Should the nev rulesfollow roughly the clronology of a lawsuit?

POSTION OFHECOMMTTEE

[313] In Chaper 1, we agued hatthe newAlberta rulesshould follow roughly the
chronology of a lawsuit. At seveil points, we suggesed he ceaton of a n&v pat of
the ules enitled “Presrvation of Rghtsin Pending Litigaion,” which would be
located before the present rules on trial and judgment. Following the Ontario Rules, it
would include pocesesusually depbyed bebre trial and pdgmentsuch as
interpleader, replevin and preservation orders. We also proposed that rules relevant to
only one satute hould be movedd thatstatute orthe rlevantregultion. Rules
relevart to more hanone statute orremedyshoud stayin the newAlberta rules.

[314] It follows that the present titles to the parts under consideration in this
conailltaion memorandumshould be ewritten orscrapped.There is nothing
extraordinary about most of the remedies collected in Part 36 under the title
“Extraordinary Remedies.” In our view, all the remedial rules which are primarily
used aterjudgmentshould be combned n one patrenitled “Enforcementof
Judgments and Orders.”

ISSUE M. 65
Shauld the definitions of terms in the rules under review in this conaultation
memorandumbe reviewed andrationalzed?

[315] Definitions o keyterms is a poblem in therules wthin our mandate. Thereare
several definition ruleswhich are inconsistent with each other and incomplete in their
coverage Here ae the gincipal definition provisons.

Rule 5— Thesedefinitions apply to all The Rules, unless therdas a catradictory
definition applicable to a specific part or division. Rule 5 does not define “judgment,”
“ingructing creditor,” “j udgmentcreditor” or “judgmentdebbr.” “Order’ is defined
in Rule 5(1)(j) as including a decree.
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Rule 340- The defnitionsin thisrule appy to the whole of Pat 28 butnot
elsewhere.
Rule 3406) defines “judgment” to include “an order of the Court.” Rule 5(1)(j)
provides that an“order” includes adecree. So “judgment” as defined in Rule
340(a) must include a decree also.
Rule 340(b) provides that “ judgment creditor’ means aperson who is entitled to
enforce a judgment.”
Rule 340(c) says that a“‘judgment debtor’ means a person against whom a
judgment may be enforced.”
Rule 340(d) is the first referenceto the Civil EnforcenentAct. It says that
“related wit’ meansa related writ asdefined n the Civil EnforcenmentAct.”

Rule 342is related to he cefinitions in Rule 340. t provides:
342 An orderof the Gourt may be enbrced ajaing all personsbound bythe
orderin the sme nannerasa judgmentto the sme effet may be enbrced.

Rule 356providesthatanyterm used in Division 2 “thatis defined n the Civil
Enforcenment Act has the meaning given to it by that Act.” In Chapter 2 of this
consiltaon memorandum, we proposd hatRules357 and 358 badnderred o the
Civil Enforcement Act or the Civil EnforcenentReguktion, and hatRule 356 be
repeded asunnecssary becaise the defnitionsin the Act would apply. We ako
proposd n Chaper 2 the repea of Rule 380 forthe ame ea®n.

Rule 442definestemms for the pupos of Ruks443 b 460:

442 In Rules443 b 460,

(a) “claimant means
(i) aperson referred to in Rule 443(1) who is making or is expected to

make an adverseclaim againg property, or

(i) aperson referred to in Rule 443(2) who makes aclaim;

(b) “ingructing creditor” meansthe insructing creditor asdefined n scton
1(1)(x) of the Civil EnforcenmentAct;

(c) “propety” meanspropety asdefined n secion 1(1)(Il) of the Civil
Enforcenent Act;

(d) “related wit” meansa related writ asdefined n sction 1(1)(mm) of the
Civil EnforcenentAct.
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[316] Thereis much case lawattempting definitions of most of the dove terns. There
are abo numerousstatutory definitions epecilly in the Civil EnforcenmentAct. The
Act defines”judgment to include “any order, decee,duty or right thatmay be
enforced & or in the ame mannerasa judgmentof the Court.”*®** A “judgment
creditor’ meansa peson who hasa moneyjudgment*®® “Related writ”*®® and
“ingructing creditor’**” are defned butnot“debt,” “debtor,” “j udgmentdebbr’*®® or
“order.” Otherdefinitionsare satered through he Act and he Civil Enforcenent
Reguhtion.

[317] The pesntrulesunderreview in this comnittee ug al the €ms defined and
discussed aboveA subdantial majority of the mlesunderconsderation ue ether
“judgment” or “order” or both. Some rules are addressed to “judgments and orders,”
“judgments or orders’ or one or the other term. A smaler group of rules include terms

like “judgment creditor,” “judgment debtor,” ‘i nstructing creditor” or “related writ.”*%°

POSTION OFHECOMMTTEE

[318] Definitions ae significant in The Rules generally and in the area of enforcement.
The present patchwork of definitions isunsaisfactory and confusing. In addition to
reconsdering the definitions as a wole, it is necessgrto decide whetherwe can se
definitionsin relevantlegislation like the Civil EnforcenentAct.

ISSUE M. 66

Shauld the terms “judgment and “order” be defined in TheRUes? If yes,
what definitions are appropriate and where in the new rules should the
definitions appear?

164 Syora note 8, s. 11)(2).

185 |bid., s. 1(3(ad).
185 1pid., s. 1(3(mm).

187 1bid., s. 1(3(x).

168 «Enforcement creditor” and “enforcement debbr” are ddined hibid., s 1(D)(p) & (r), respectively.

189 \We donotinclude uleswe poposeshould betrangerred b the Civil EnforcementAct, ibid. or the

Personal Propetty Seurity Act supranote 18,or which $ould berepeded.
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[319] The defnition of “judgment’ and “order’ hasa long and comm@x history. The
common law is summarized byC.R.B. Dunlop:

Willigon anl Rollglefinegudgnentsas “Decisonswhich findly
determinethequegionor quedionsat issuein an actioninter pattes’, as
cortrastedwith aderswhich only determine“preiminary or subsidiary
guesionsreldingto the pocedure fohe obainingor enforcement a
judgnent”..

It shoud be rotedtha thetermis na aways usdin suchanarow
serse. Lawgrs sometimg use ‘jldgmet” to desdbeany jdlicial
dedsion, ialudirg intetoautary dedsions... Tétem “udgmaet”
appess in numeous statute and isignifiant in a variety ebriexts;
it cannd be asssumedtha it bears thesame meaningthrauchou the
law.*™

[320] A practcal problem arsing from the dstinction is thatsome remedes
historically could be obtained only after judgment. Courts have held that interim
alimony orders reviewable bythe cout ata later dae ae notjudgment and canotbe
the basis of postjudgment remedies.'’* Most Canadian jurisdictions reversethis result
by provisions like our Rule 342.

[321] Mog Canadan wles following Alberta, coninue he dstinction betveen
judgments and orders while making it clear that orders will be treated like judgments
for the purpose 6 enforcenent. Rule 340, vhich definesydgmentsto include orders,
is a canmon provision. Definitions o judgment andorder uswally saythat the term
“includes something ratherthan “meanssomething. The intenton is likely to modify
the comnon law terms while leaving the couts free b devebp rulesto meetnew
situations.

[322] Ontario, British Columbia and Manitoba haveadoped a adically different
appoach.Theyuse he aderas he cenral concept,defining it to include judgments
So he Ontario ruleson tial are followed byRule 59 on oders and Rule 60 on
enforcementof orders. Ontario and Manitoba uge morespecfic defnitions For
exanple, Ontano Rule 103 says:

170 Dunlop book, suprancote 20at 19 [footnotes amitted)].

171 1pid. at193.
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“judgment means adeckionthat findly disposes of an gplicationor
actiononits meris andincudesajudgmenterterad in conequerce of
the afaultofa paty.

On the other hand, the same rule defines “order” simply as including a judgment.

POSTION OFHECOMMTTEE

[323] The canmittee’smandate was b examine erdorcement wles not The Rulesas a
whole. As aresult, we have not considered whether any definitions of “judgment,”
“order’ or the emms discussed in issue 67 bedw should be ncluded n Rule 5 which
applesto The Rulesasa whole. The dafter might wantto consderthis issue.

[324] We did look atRule 5@)(j) which defnes“order’ to include a deree.We aked

whetherdeceesreman usful and meamgful remedesin oursystem, or whetherthe

term is oblete. We were aurprised 0 find ®venl statutesand egultionsin which

deceesare gill mentoned.Here ae the references we found.

C Alberta EvidenceAct, ss.42, 44 - decees fromnon-Alberta jurisdictions.

C Civil EnforcenmentAct, s. I(1)(z) - definition of judgment.

C Domedic RehtionsAct, ss. 18 (decee br reditution of conpgalrights), 22
(decree o divorce), 23 (sane), 50(decree o nullity of marriagg, 78 (sane).

C Foreign Cultural Propetty Immunity Act s.2 (“judgment, decreeor order”).

C Judicature Act ss. 5(grant of jurisdiction to Alberta courts), 18 “judgment,
decreg rule a order”).

C Land TilesAct, s.190 (decree o order to Registrar to cancd etc. title).

C Legitimacy Act s.2 (decree o nullity of voidable marriage.

C Matrimonial Propetty Act ss. 6 (&ceeof divorce, deaeenisi), 7 (sane).

C Mechancal Recoding ofEvidenceAct, s. 1(a) (heaing byclerk, sheiiff,
arbitator éc who makes ader, deaee finding, etc.)

C Parentage and MintenanceAct, s. 12 (decree of nullity of marriage.

C Marriage Actss. 15 (decee ofdivorce,final decee,decee dsolute, decee of
annumen?, 16 (same) 19 (decee ofjudicial sepaation), 21 decee of
presunption of deah).

C Procedlingsagains the Gown Act, s. 1(a) - definition of “order.”

C Sak ofGoodsAct, s.51 (judgment or decree of damages, pgment of price, etc.)

C Vital Sttistics Act, ss. 9 (decree of adoption), 10 (decree).
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C Change ofName Regudtion, s. 3 (decee n&i, decee dsolute). | could not
retrieve a copy of the form.
C Health Insurance Preniums Reguhtion, s. 7 (decree asdute o divorce).

[325] What the list means isthat Alberta stautesstill speak of decrees and the courts
cleaty have he purisdiction o grantdeceesunderthis legislation, unless overidden
by otherlegislation. It may be hatthe Alberta govenmentshould consderremoving
“decrees from Alberta datutesatwhich tme Rule 5@)(j) can berepeded. Until then,
Rule 5@)(j) should remain as §.

[326] Even if definitions o “judgment” and “order” are not included in Rule 5, should
they be included in the parts having to do with enforcement? As far as “order” is
concened,Rule 5@)(j) will do the pb.Asto “judgment” we popo® thatthe £m be
defined n two places: (1) the newpatt enitled “Presrvaton of Rghtsin Pendng
Litigaton” which will precede he tial rules and @) the pogjudgmentenforcement
rules part which we earlier suggested should be entitled “Enforcement of Judgments
and Qders.” We think thatthe defnition of “judgment’ in Rule 3408), as
supplemened byRule 342,is suitable and bould be etained.Rules340@) and 342
ensure hat inteim money orderswill enjoythe sane renediesas pdgments Most
Canadian jurisdictions have ruleslike ours, and we are reluctant to experiment with
the definition of a fundamental term in the enforcement system. We note that some
rulesspeak of‘judgment,” and ohers of “judgnments and oders.” We umge he dafter
to keep the definitions in mind in writing the new enforcement rules; the aim is to
achieve a unif orm use of the terms.

[327] We do notfavourthe adopion in Alberta of he Ontario use of “order’ ingead of
“judgment’ asthe &m to deribe al judicial decsions whetherbefore orafter
judgment There is a long comnon law history of the defnition of hese terms which
iswell undestood. The Ontario appoach sjamring and mayhave ungpeced
conequenes We prefer to adoptdefinitionswhich work with the comnon law rather
than contradicting it without clear reason.

[328] We noed abovehe defnition of judgmentin the Civil Enforcement Act as
including “any order, decree, duty or right that may be enforced as or in the same
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mannerasa judgmentof the Court.”*”? “Order’ is notdefined.We ae notclearwhat
is caughtby the defnition in the Civil Enforcement Act which is notalreadycaughtby
Rules 340(a) and 342. We prefer the present rules to be retained as is.

ISSUE W. 67

Should he rms “judgmnent credtor,” “judgnentdebbor,” “related writ,”
“instructing creditor” and similar terms be defined in the new rules? Should
the definitions folbw those n the Civil Enforcerant Act?

[329] We notd ealier thatRule 340 defnessome terms for the whole of Pat 28 but
not elsewhere. “Judgment creditor” is defined to mean a person who is entitled to
enforce ajudgment, and “judgmentdebbr’ meansa peson aganst whoma judgment
may be enbrced.“Related writ” meansa related wit asdefined n the Civil
EnforcenentAct. The ful read of Rule 340 s cutdown in Rule 356 vhich says that
anyterm used in Division 2 of Par 28 “thatis defined n the Civil Enforcenent Act
hasthe meamg given D it by thatAct.” Finally, Rule 442,in Pat 36, definessevel
terms for the purpose 6 Rules443 to 46Q the inerpleader rués.“Claimant” has a
stard alore definition, but “i nstructing creditor,” “ property’ and “related writ” carry
the defnition of hos terms in the Civil Enforcenment Act.

[330] The definition of “judgment credtor” in Rule 340 needs to ke quoted tocompare
it to the defnition in the Civil EnforcenentAct.'’®

340 (b) “judgmencraditor mears apeisonwhoisertitled to
erforce a judmer.

The Civil Enforcenent Act is somewhat dif ferent.

1(D@a) “judgmentcredtor’ meansapersonwho has amone
judgnent.

[331] The defnition in Rule 340p) isroughly similarto definitionsin otherrules For
exampek, Ontario contiinsthe folowing defnitionsatthe gart of its part on

enforcement of orders and applying only to that part:
60.01InRuless002t0 6019,

172 Syora note 8, s. 11)(2).

173 “Judgmentdebbdbr’ isnotdefined n the Act exaeptinferenially from the ddinition of “judgment

creditor.”
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“credtor’ meansaperonwhois entitledto enbrcean aderfor the
paymentor recovery ahoney;

“deltor’ means apersonagaing whoman aderfor the paymentor
recovery afnoney raybe enforced.

POSTION OFHECOMMTTEE

[332] In ourview, temms like “judgmentcreditor” and “judgmentdebbr” should be
defined in The Rules. Canadian rules of court usually define these terms, and we
should follow sut. The terns stould be definedin two places: (1) the new part
enftled “Presrvaton of Rghtsin Pendng Litigaion” which will precale he tial
rules and @) the pogjudgmentenfoircementrulespat which we ealier suggesed
shoud be enttled “Enforcement of JudgnentsandOrders.” T he cefinitions of these
terms dhould be the same in both Parts. There is no reason for basic and well-
undersbod tems o be defneddifferently for differentpars of the eriorcement ules

[333] We augges thatthe defnitionsshould be he sme aghe defnitionsin the Civil
EnforcementAct. We ae fotunae © have acode ofcreditors’ remedeslaw in the
Act. In the intereds of uniformity, these defnitionsshould be caried foward into the
rules gowerning money judgmentsor orders

[334] We prefer the defnition of “judgmentcreditor’ in the Act to the defnition in the
preentRule 3400). In ourview, a judgmentcreditor is, asthe Civil Enforcenment Act
says, a ceditor with a udgmentor order.*’* The efect of the judgmentor order may
be gayed ordelayed forsome rea®n, butwhy should thatdepive the udgment
creditor of their staus, a Rule 340(b) appears tosay? If we wish to prevent a
judgmentcreditor from issuing a wit of enforcementwe dould do ® expesly. See
the dscussion of Rules341 and 345n Chaper 2. The dafter might consder
following the pesntRule 356 bysaying thatanyterm used in this pait thatis defined
in the Civil Enforcement Act has the meaning given to it by that Act.

[335] However, the committee is anxious toidentify a problem which the drafter will
need b olve. The Civil Enforcenment Act applies to money claims and judgments only.
However, manyof the ulesdiscussed aboveapply to boh moneyand nonmoney

174 Syora note 8, s. {1)(ad defines “judgmert credtor” as “a person who has a noney judgmernt.”

However s. 1()(z) defines“judgment” to include any order.
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claims and pdgments, or to nonmoneyclaims and pdgnments alone.The litigantwho
asserts a nonmoneyclaim or who obtinsa nonmoneyjudgmentcannotbe desribed
as ajudgment credtor nor can the innsuccesstil litigant be alled a judgment deltor.
The dafter will need ¢ us differentterminologyto desribe patiesto nonmoney

claims or ydgments



APPENDAL A

DISPOSTION OF RWAS

Rule Numbers in

Placenentin New Rules

Present Rules Disposition If TheyStayin Rules
74(2) repeal n/a
82 amend andetain in rules pogjudgment
151 repeal n/a
155(b) repeal n/a
331 amend andetain in rules pogjudgment
333 retain in rules pogjudgment
340@) retain in rules prejudgmentand
pogjudgment
340({)-(d) amend andetain in rules prejudgmentand
pogjudgment
340.1 Civil Enforcement Act or Civil n/a
EnforcenentReguhktion (hereater
CEA)
341(1) repeal n/a
341@Q) CEA n/a
342 retain in rules prejudgmentand
pogjudgment
343 retain in rules pogjudgment
344 not consdered
345 amend andetain in rules pogjudgment
346 retain in rules pogjudgment
347 seeChapter 5
348 CEA n/a

125
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Rule Numbers in

Placenentin New Rules

Present Rules Disposition If They Stayin Rules

349 repeal n/a

3491 amend and mve b CEA n/a

350 CEA n/a

351 amend and mve b CEA n/a

352 repeal n/a
353355 amend and mve b CEA n/a

356 repeal n/a
357358 CEA (As to 357, see Chapter 5) n/a

359 retain in rules podjudgment

360 amend and mve b CEA n/a
361-363 amend andetain in rules podjudgment
364-367 amend andetain in rules podjudgment
368375 CEA n/a

376 retain in the Rules pogjudgment
377-379 CEA n/a

380 repeal n/a
3813831 amend and mve b CEA n/a
427436 amend andetain in rules prejudgment
442460 amend andetain in rules prejudgment

460.1 Personal Propetty Searity Act n/a
463464 amend andetain in rules prejudgment
467469 amend andetain in rules prejudgment
470-481.1 CEA n/a

494 amend andetain in rulesin pat prejudgment
4941-498 amend andetain in rules podjudgment
754-812 repeal n/a
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Rule Numbers in
Present Rules

Disposition

Placenentin New Rules
If They Stayin Rules

Form Nimbers

Fand F.1 CEA n/a
land I.1 CEA n/a
land J seeChapter 6

L and M CEA n/a







APPENDA B

Alberta Rule Nos. Subpct of Rules WURA Present Riles and At

754 — 757 title of peition, filing, service, ss 11 - 16 appl. for order The Rules, Part 2
copiesto creditors and
contibutories

758 — 762 advertisement, service, entry, ss. 13 -16,110 — pover of The Rules Pats 3 and 4
notice of motion to proceed with | ct. (serwvice), Pats 27,29
winding-up, provisional (judgmentsandordery
liquidatr, order

Nothing ss. 17 -22 day, effectof

order

763 - 771 appointment liquidator, ss. 23 -49 — appaitment of
advetisement notce, liquidator, notice, security,
qualifications, searity order, prov. liquidator, powers
service, duties, accounts duties pay

772 -778 advetisementfor debs, proof, ss. 71 -92 chims, secued
invegdigaton, repot, power of creditors, conedation
court, seavice of notice, caosts

Nothing ss. 63 -68 — neetingsof

creditors
779 —781 list of contributories $s.50- 52 — Ist
782 — 789 calls on contributories, ader ss 53 - 62 —calls




Alberta Rule Nos.

Subgct of Rules

WURA

Present Riles and At

Nothing ss. 93 -107 — dstribution of
as<sets, fraud, prefs, gpeals
790 — 802 apficaton to chambers, s. 38 — compronges and €e | As toclerk’s presence in
compromises, alvertisements gereralpowersss. hearngs seeCourt of
register and fie of proceedings, Queens Bench Actss. 17 -
provincial liquidatbor, atendane 19.
and apparanceof paties service
803 — 805 termination of winding-up Nno expess provision but
geneal power
806 — 812 solicitor of liquidator, forms s. 36 — ®licitor of liquidaion | VanousAlbetta les

(English forms!), delegaton of
coutt powers, cods, power of
cour, power to follow geneal
pradice of court

s. 111 — power of court to
delegat s. 111 -112 —
power of cout to follow
geneanl pracice (@lso s 132)
ss. 1B - 135 — misc. powers
of court re ®rvice,remedies
exams,notice,dlip rule,
evidence




	Page 1
	1
	2
	3

	Page 2
	Page 3
	7

	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	5

	Page 10
	Page 11
	Page 12
	Page 13

