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PREFACE AND INVITATION TO COMMENT

Comments on the issues raised in this

Memorandum should reach the Institute by
October 31,2004 .

This consultation memorandum addresses procedures under which an action can
be disposed of summarily and issues arising from those procedures. The procedures
include striking out pleadings, trial of issues and special case, summary judgment,
summary trial procedure, streamlined procedure, and default judgment and noting in
default.

Having considered case law, comments from the Bar and the Bench, and
comparisons with the rules of other jurisdictions, the General Rewrite Committee has
identified a number of issues arising from these procedures and has made preliminary
proposals. These proposals are not final recommendations, but proposals which are
being put to the legal community for further comment. These proposals will be
reviewed once comments on the issues raised in the consultation memorandum are
received, and may be revised accordingly. While this consultation memorandum
attempts to include a comprehensive list of issues in the areas covered, there may be
other issues which have not been, but should be, addressed. Please feel free to provide

comments regarding other issues which should be addressed.

We encourage your comments on the issues and the proposals contained herein.
You may respond to one, a few or many of the issues addressed. You can reach us
with your comments or with questions about this consultation memorandum or the

Rules Project on our website, by fax, mail or e-mail to:
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Alberta Law Reform Institute
402 Law Centre

University of Alberta

Edmonton AB T6G 2HS5
Phone: (780) 492-5291

Fax: (780) 492-1790

E-mail: reform@alri.ualberta.ca

Website: http://www.law.ualberta.ca./alri/

The process of law reform is essentially public. Even so, you may provide
anonymous written comments, if you prefer. Or you may identify yourself, but request
that your comments be treated confidentially (i.e., your name will not be publicly
linked to your comments). Unless you choose anonymity, or request confidentiality by
indicating this in your response, ALRI assumes that all written comments are not
confidential, in which case ALRI may quote from or refer to your comments in whole
or in part and may attribute them to you, although usually we will discuss comments

generally and without specific attributions.
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EXECUTIVE SUMMARY

A. Introduction

This Consultation Memorandum covers an important aspect of legal practice and
procedure, that being the ability to have a matter disposed of in a summary way where
that is a reasonable way of dealing with the action. This increases access to justice, in
that it frees up trial time for other matters requiring a full hearing. It is also likely to
cost the litigants less money, and certainly uses up less of their time. Because such
summary disposition often takes place near the beginning of an action, the problems

associated with delay may also be ameliorated.

In successive chapters, we discuss the topics of Striking Out Pleadings; Trial of
an Issue and Special Case Rules; Summary Judgment; Summary Trial Procedure; the
Streamlined Procedure; the possibility of combining Summary Disposition
Procedures; and Default Procedures. The discussion in this paper is organized around
the issues that arose as the Committee considered each topic, and reflects research and

consultation, as well as the experience and views of the General Rewrite Committee.

The Consultation Memorandum sets out the initial views of the General Rewrite
Committee, but it does so for the purpose of inviting comment and discussion, which
will be considered and taken into account before final recommendations are

formulated and put into the form of a set of draft Rules of Court.

B. Summary Disposition of Claims

The general rule is that all issues raised in an action will be disposed of at a single
trial, even though it may be months or even years after the action is commenced.
However, there are several methods in The Rules for having a matter dealt with in
alternative ways, in order to reach a resolution more quickly. The courts have been
careful to distinguish which cases are suitable for summary disposition, to ensure that
justice is done between the parties while attempting to shorten the time elapsed and, if
possible, conduct the action in a more economical way, thus allowing greater access to
justice for more parties. The main rules offering alternative, usually earlier,

disposition are as follows:
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Striking Out Pleadings (Rule 129);

Trial of an Issue (Rules 220-224);

Special Case (Rule 232);

Summary Judgment (Rule 159-164);

Summary Trial Procedure (Rules 158.1-158.7); and,
C  Streamlined Procedure (Rules 659-672).

In reviewing the various rules, the Committee considered whether the current rules are

Oo0O00o0

serving a useful purpose, whether they could be combined, and whether they could be

improved.

C. Striking Out Pleadings - Rule 129

Rule 129 should be retained, even though there is a heavy onus on the applicant to
make out its case under this rule, and the decision is discretionary. The rule provides a
useful procedure for ensuring that litigants are not put to the time, expense and

consequences of further litigation, unless it is warranted.

However, the Committee felt that changes should be made to the rule and that it
should be rewritten along the lines of Ontario, Rules of Civil Procedure [Ontario
Rules], Rule 21.01. An addition should be made to the rule enabling a party to move
to strike or stay an action or amend a pleading on the grounds that the pleading
discloses no cause of action; that the court has no jurisdiction; or, that the pleading is
frivolous, scandalous, or vexatious or otherwise constitutes an abuse of process.

Subsection (¢) of Rule 129 should be removed.

D. Trial of an Issue and Special Case
Trial of an issue (Rules 220-224) and special case (Rule 232) are both methods under

which a law suit can be split into two (or more) parts for separate determination.

The Committee recognized that the main competing goals being served with
these rules are the saving of time and money in a lawsuit, as against ensuring that
justice is done between the parties. The test in Alberta of an “exceptional case” has
been strictly applied in applications to sever issues for trial purposes. The Committee

found these rules to be useful as they provide an expeditious resolution in appropriate
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cases, and the strictness of the test ensures that only those issues suitable for pre-trial

resolution are heard in this manner.

Both rules could be combined into a re-written Rule 221, which would always
require leave of the court and directions for the hearing to the parties. Some additional
changes should be made to specific wording in the rule. After reviewing similar rules
in other Canadian jurisdictions, the Committee thought that Federal Court Rules,

1998 [Federal Rules], Rule 220 would serve as an appropriate model.

E. Summary Judgment

The provisions in The Rules relating to summary judgment are widely used and
broadly seen by the legal community to be very useful in ensuring that cases are dealt
with at the appropriate point in litigation, whether by dismissal or allowing the case to
be continued. The Committee’s consideration revolved around several issues,
including whether the test for use of the rule should be mandatory or discretionary;
whether the current test is adequate; and what type of evidence should be required in

support of such an application.

The Committee’s position is that the test should remain subject to court
discretion; that the current wording of the test should be retained; and that certain

specific improvements should be made to the wording of the rule.

There are several other rules related to the operation of Rule 159, namely
Rules 160 through 164. The Committee decided to retain Rules 160 and 161, but
delete Rule 163.

F. Summary Trial Procedure

Currently counsel (or the litigant) must choose between a one-stage and a two-stage
application for use of the summary trial procedure. ALRI consultations with the legal
profession indicated that the two-stage process is considered to be onerous because
counsel must provide to the judge at the first stage the same information that must be
provided to the judge at the second stage. The Committee’s position is that there
should be a one-stage procedure which could be rebutted on application by a

respondent who thinks it is inappropriate under the circumstances.
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The Committee then reviewed the tests which have been applied in determining
whether a matter is suitable for disposition by way of summary trial. The Committee
decided that the test in the rule should be a general statement such as that set out in
Rule 158.4(1)(b); the test should be stated positively but remain discretionary (using
the word “may” rather than “shall”). The Committee’s position is that evidentiary

requirements should not be set out in the rule.

The Committee’s discussions and review of case law identified a conflict
between Rule 158.3 and the provisions of the Jury Act. Bill 10 was passed by the
Alberta Legislature on March 10, 2004, amending section 17 of the Jury Act, allowing
a judge to direct that a proceeding be tried pursuant to the summary trial procedure in
The Rules even if there has been an order for a jury trial. This amendment has

removed the conflict.

G. Streamlined Procedure

The basic issue considered by the Committee was whether it was worthwhile having a
separate streamlined procedure for claims under a certain dollar amount, when we
have several other methods of achieving an expeditious resolution available in The
Rules. Since the Management of Litigation Committee has recommended that there be
separate “tracks” for different types of cases, this Committee felt that the Simple

Track under that recommendation should replace the streamlined procedure.

Given this major decision to eliminate the streamlined procedure, the other

issues that the Committee proposed considering did not have to be addressed.

H. Combining Summary Disposition Procedures
Since there are overlaps between the purpose and requirements of various summary
disposition procedures, the Committee considered whether it would be useful to

combine some of them in order to shorten legal proceedings.

Would it be easier for the court to grant judgment on part of a claim if Rules 129
and 159 were amalgamated? Since the tests under Rule 129 for striking out an action
and under Rule 159 for dismissal of an action are so strict, some legal commentators

had indicated in the ALRI consultation that a combined rule might make sense.
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However, after due consideration of this issue, the Committee’s position is that the
two rules should remain separate. In Alberta we have maintained the distinction
between applications merely considering the sufficiency of the pleadings under

Rule 129, and applications for dismissal on the merits under Rule 159. The Committee

felt this should continue.

Similarly, while there are some reasons why it might make sense to combine
Rule 159 with the summary trial procedure under Rules 158.1-158.7, the Committee

decided that the functions of the two rules are too different to amalgamate them.

Likewise, the Committee’s position is that Rule 129 should be kept separate
from Rules 220-224 (which will be re-written as a new Rule 221). Rule 129 is usually
used at or near the beginning of an action to test the sufficiency of pleadings, while

Rules 220-224 can be used at any time in an action to determine a point of law.

Finally, the Committee considered whether Rules 158.1-158.7 and the new
Rule 221 could be conveniently joined in one rule, as the test for both rules is the
substantially the same. However, as the need for trial of an issue still arises in some
cases where the matter cannot be disposed of using written material, the Committee

felt that the two rules should probably be kept separate.

The Committee’s position is that all of these various rules relating to early
disposition without trial should be placed as closely together in the new rules as
possible, to ensure that all options for shortening legal proceedings, improving access
to justice and making legal proceedings more economical and efficient are considered.
The exception is Rule 129, which should remain in the Pleadings section of
The Rules.

|. Default Procedures

Default procedures can be broken down to three major phases:
1. Time to Respond

After the statement of claim has been served, the defendant must respond to the claim

within the specified period of time by filing and serving a statement of defence or
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demand of notice. The defendant currently has 15 days within which to file and serve
a response, unless otherwise specified in an order for service ex juris or a

substitutional order. The 15 day time limit can also be extended by agreement.

2. Failure to Respond

In the absence of the defendant’s response to the statement of claim within the
prescribed time, the plaintiff, at their leisure, chooses one of the following options:
C file a noting in default;

enter a default judgment;

apply ex parte for final judgment;

serve the defendant with notice of an assessment hearing; or

O o000

do nothing at all.

The option chosen by the plaintiff will be dependant, in part, on whether the
claim is for a debt/liquidated demand, or for unliquidated damages. However, up to
the point in time that the plaintiff takes an active step, and regardless of the amount of
time that passes, the defendant continues to have the ability to file a statement of

defence or demand of notice.

3. Setting Aside

If a judgment is obtained against a non-defending defendant, there are remedies
available to the defendant to set aside or vary the judgment depending on the
circumstances under which it was obtained. For judgments obtained administratively
or without notice to the defendant (i.e. default judgment), the remedy is an application
to vary or set aside under Rules 157 or 158. Where the judgment is obtained on notice
to the defendant, there may be a remedy available to set aside under Rule 257, or the

defendant may simply have to appeal the judgment.

This first section in this chapter deals with the procedure for responding to a
statement of claim. The Committee considers what is the appropriate amount of time
for responding to a statement of claim and whether an intermediate pleading should be
adopted to extend the time to defend. Given the significant implications that would
arise from extending the time to defend, particularly for those actions which typically

go undefended, the General Rewrite Committee prefers to canvas the legal community
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for its input on three possible options. Also in the first section, the Committee
considers the issue of whether there should be a cap on agreements to extend time to
defend and, after canvassing the problems with the Ontario model, suggests that no

cap be adopted.

In the next section, the Committee reviews the purpose and utility of the demand
of notice. The Committee considers whether it should be retained as a pleading and, if
so, whether it should be combined with an intermediate pleading that would also
function to extend the time to defend. The Committee supports the continued use of
the demand of notice in its current form and prefers that it be retained, regardless of
whether an intermediate pleading is adopted for the purpose of extending time to
defend. The Committee also suggests that a provision be added to make explicit the
requirement that a defendant must seek leave of the court to file a statement of

defence after having first filed a demand of notice.

The Committee then considered several issues related to the actual
commencement of default procedures. First, it looked at Rule 142 which requires a
defendant to file and serve a statement of defence/demand of notice to avoid being
noted in default. The Committee decided that, although service should continue to be
a necessary step, a filed but not served response from the defendant should not enable
a plaintiff to commence default proceedings. Instead, the Committee thought that the
defendant should be subject to a costs consequence if the plaintiff has to do a court

search in order to determine whether the defendant has responded to the claim.

The Committee also considered whether the process of noting in default should
be replaced by a “pleadings closed” rule, which would be triggered by the passing of
time, rather than the filing of a document. In concluding that the noting in default
should be retained, the Committee considered the philosophical question of whether
the commencement of default procedures should remain plaintiff driven or whether it
should become time driven. The Committee is of the opinion that default proceedings
should continue to be initiated at the leisure of the plaintiff, but prior to the plaintiff
entering judgment or noting in default, the defendant will continue to have the ability

to respond to the claim.
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In the next section, the Committee considered the separate procedures currently
in place for liquidated and unliquidated demands vis-a-vis default procedures.
Generally speaking, undefended claims for debt or liquidated demands are
administratively entered without notice to the defendant, whereas undefended claims
for unliquidated demands require judicial approval on notice to the defendant. The
Committee considered whether the existing procedural distinction should be
maintained, or whether the process for all undefended claims (liquidated or
unliquidated) should be made uniform. The Committee concluded that liquidated
claims will continue to be administratively entered and judicial approval will continue

to be required for unliquidated claims.

The Committee next reviewed the two existing options for a plaintiff to obtain
judgment for undefended unliquidated claims. Although both require judicial
approval, some applications for judgment may proceed ex parte, while other claims
proceed by way of an assessment hearing on notice to the defendant. The Committee
is of the view that the two options currently available to the plaintiff should be
reduced to a single option so there is a standard approach to all applications for
judgment involving unliquidated claims. There is no significant policy reason to
justify notice all of the time or even most of the time and the purpose of notice in the
first place is obscure. As such, the Committee suggests that all applications for final
judgment involving claims for unliquidated damages be commenced on an ex parte
basis. A standard approach will eliminate the confusion of choosing one process over
the other. It will also eliminate the risk that an application will unnecessarily proceed

by way of assessment.

The rule should enumerate the following options available to the judge at the ex
parte hearing:
give final judgment;
direct an accounting of damages;
adjourn the application and order additional evidence (affidavit or viva voce);
dismiss the action;

order that the action proceed to trial and that notice be given to the defendant; or

OO0 000

make such further order as may be just.
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This proposal replaces the term “assessment hearing” with the word “trial” to

make explicit the fact that viva voce evidence would be permissible in that context.

The Committee also debated the continued use in the rules of the terms
“liquidated” and “unliquidated.” The committee noted that these terms are not
descriptive and, therefore, not intuitive. Other jurisdictions in Canada and throughout
the world were canvassed and, although the terms “liquidated” and “unliquidated” are
consistently used in all jurisdictions across Canada, many jurisdictions outside of
Canada have departed from the use of those terms in favour of plainer language. The
Committee seeks input from the profession on whether the Alberta rules should retain
the current terminology or whether more plain language terms should be adopted and,

if so, what the preferred terms would be.

The Committee also considered whether Rules 5(1)(i) and 148, which pertain to
liquidated demands, need to be revised to take into consideration the statutory right to
claim interest under the Judgment Interest Act. The Committee is of the view that the
substance of Rule 148 is accurate and need not be revised. The Committee
recommends, however, that the rule be redrafted so that it clearly reflects the intent of
the Judgment Interest Act, namely, that where the calculation of interest is based on a
set rate it can form part of the default judgment, but where the calculation of interest
requires the exercise of discretion, interest should not form part of a default judgment.
The Committee is also of the view that the definition of “liquidated demand” in Rule 5
should state clearly that interest claimed at a fixed rate pursuant to a contract or statute

will form part of the sum capable of entry by default judgment.

The Committee does not take any position in this Consultation Memorandum in
relation to Rules 157 and 158 which deal with the procedure for varying and setting
aside of default judgments. Instead, these rules are addressed in Chapter 3 of
Consultation Memorandum No. 12.10 which addresses the rules for varying and

setting aside orders and judgments generally.
Lastly, the Committee considered several situation specific rules which require

that leave of the court be obtained before default judgment can be entered. The rules

considered were:
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Rule 16(2), which deals with the process for obtaining default judgment against
a defendant when a solicitor fails to carry out his/her undertaking to file a
statement of defence or demand of notice under Rule 16(1). The Committee
thought this rule could be deleted;

Rule 23(4), which requires the plaintiff to seek leave of the court in order to
enter default judgment where the statement of claim has been served pursuant to
an order for substitutional service under Rule 23(1). The Committee has
previously suggested the deletion of the requirement to obtain leave from

Rule 23(4);

Rules 73, which applies when the defendant does not file a statement of defence
or demand of notice, but nonetheless issues a third party notice, and Rule 74(1),
which deals with the situation when the third party fails to defend and the
plaintiff obtains a judgment against a defendant other than by default. Rule 73
stipulates that the defendant may, by leave of the court, have judgment against
the third party to the extent claimed in the third party notice. Rule 74(1) gives the
court authority to give judgment for the defendant against the third party as the
case requires. The Committee suggests the deletion of Rule 73 and the
maintenance of Rule 74(1); and

Rule 143, which provides that judgment shall not be entered against an infant or
person of unsound mind on default except by leave of the court. The Committee

previously stated that leave should continue to be required in this situation.

XX



LIST OF ISSUES

STRIKING OUT PLEADINGS

ISSUE No. 1
Should Rule 129 be retained, since there is a school of thought which says

that applications under it rarely, if ever, succeed? ........ ... .. ... ... .....

ISSUE No. 2
Should the wording of Rule 129 be revised to reflect the reality of the way

applications are made under the rule? ............. .. ...... .. ... .. ... ...

ISSUE No. 3
Should Rule 129(1)(b)(c) and (d) be re-written to refer more generally

t0 abUSE Of PrOCESS? . .\

TRIAL OF AN ISSUE AND SPECIAL CASE

ISSUE No. 4

Do Rules 220-224 and 232 serve a useful purpose? ......................

ISSUE No. 5
Is it necessary to maintain separate Rules (220-224 and 232) or can they

be combined? . ... ...

ISSUE No. 6
Are there elements from rules of other jurisdictions that would be useful

in the Alberta rules? . .. ...

SUMMARY JUDGMENT

ISSUE No. 7
Should the order under Rule 159 be discretionary or mandatory

(“may” vs. “shall™)? ...

ISSUE No. 8
What is the appropriate legal test for granting summary judgment,

and how it should be expressed? . ........ .. ... . . . . ... . .

ISSUE No. 9
What provisions should the rules make regarding evidence on

a summary judgment application? .......... .. . ...

XX1

|

|

o1l

... 23



SUMMARY TRIAL PROCEDURE

ISSUE No. 10

Should the summary trial procedure be a one-stage procedure, a two-stage

procedure, or should there be an option? . ........................

ISSUE No. 11
Should the factors to be considered by the court in applying the test for

......... 33

allowing a case to be determined by the summary trial procedure be set out

in the rule, or in the practicenote? .. ............... ... ..........

ISSUE No. 12

......... 33

Would changes to the summary trial procedure assist in meeting the goals

of lessening delay and providing increased access to justice? For example:

C  Should the rules set out the evidence needed for summary trial
in different types of cases?

C Do the deadlines for filing materials provide enough time
for cross-examination?

C  Isthe way in which summary trials are booked the most

efficient method? .. ... . .. . . . . .

ISSUE No. 13

Summary Trial vs. Jury Trial . ....... .. ... . .. .. ... ... .......

STREAMLINED PROCEDURE

ISSUE No. 14

Do we need a separate Streamlined Procedure? ...................

COMBINING SUMMARY DISPOSITION PROCEDURES

ISSUE No. 15
Can any of these procedures be combined to shorten legal proceedings?

DEFAULT PROCEDURES

ISSUE No. 16

What should be the specified time to respond to a statement of claim? .

xx1i

......... 51



ISSUE No. 17

Should Alberta adopt an intermediate pleading, such as the Appearance Notice

in British Columbia or the Notice of Intent to Defend in Ontario, to extend

the time period a defendant has to file and serve a statement of defence?

If an intermediate pleading is adopted, how much time should it add to the

time period to respond to a statementof claim? .............................

ISSUE No. 18

What will be the implications for responding to a statement of claim served

ex juris if the time period for responding to a statement of claim served

in Alberta is increased? .. ... ... ...

ISSUE No. 19
Should there be a cap on the time extensions to defend on consent
of the parties? . ... .

ISSUE No. 20
Should the demand of notice be retained as a pleading? ......................

ISSUE No. 21

Should the demand of notice be combined with an intermediate pleading

which would entitle a party to notice while at the same time increasing the

time to file a defence if desired (like the appearance in British Columbia)? ... .. ..

ISSUE No. 22

Should there be a requirement to obtain leave of the court in order to

dispute liability after liability has been admitted? If so, should it be codified

inthe rules? .. ...

ISSUE No. 23
Should service, in addition to filing, of the statement of defence/demand of notice
continue to be a requirement to avoid commencement of default procedures? . . . ..

ISSUE No. 24
Should the process of noting in default be retained or should a
“pleadings closed” rule be adopted instead? . ..............................

ISSUE No. 25

Should separate procedures be maintained for obtaining judgment in
undefended actions for liquidated versus unliquidated claims? .................

Xx1il

58

63

66

68

70

72



ISSUE No. 26
Should the terms “liquidated” and “unliquidated” in The Rules be replaced

with plain language terms? . ... ... ...

ISSUE No. 27

Should notice under Rule 152 be required:
a) all of the time?

b) none of the time?

c) some of the time (the current two-pronged approach)? ....................

ISSUE No. 28
Should Rule 148 be revised to take into consideration the right to claim

interest under the Judgment Interest Act? ....... ... ... . ... iiueiiiiinn...

ISSUE No. 29
Should the definition of liquidated demand in Rule 5(1)(i) be revised to include

a reference to interest on liquidated demands? ............................

ISSUE No. 30

Should the requirement for leave of the court be maintained in Rule 16(2)? .....

ISSUE No. 31

Should the requirement to seek leave of the court be maintained in Rule 23(4)? . ..

ISSUE No. 32
Should the requirement to seek leave of the court be maintained in

Rules 73 and 747 . . . . e

ISSUE No. 33

Should the requirement for leave be maintained in Rule 143? ................

XX1v

.75

85



CHAPTER 1. STRIKING OUT PLEADINGS

ISSUE No. 1
Should Rule 129 be retained, since there is a school of thought which says
that applications under it rarely, if ever, succeed?

ISSUE No. 2
Should the wording of Rule 129 be revised to reflect the reality of the way
applications are made under the rule?

ISSUE No. 3
Should Rule 129(1)(b)(c) and (d) be re-written to refer more generally to
abuse of process?

[11  Rule 129 does much more than just allow pleadings to be struck out:

C  Italso allows pleadings to be amended, or struck out in part only;

C  Striking out of pleadings can have the effect of striking out an entire action or
defence if successful;

C  This rule also applies to strike out actions in hopeless-fact cases;'

C  [Itis also used to strike out actions where the court has no jurisdiction, although
that is not an enumerated ground in the rule;* and,

C  Itis used to stop abuse of the court’s process.’

[2]1 This is an important rule in terms of the effect it can have: a party can lose its
entire action or defence, and if outside the limitation period, the action may be truly
lost. Given that the rule allows the application to be brought “at any stage of the

proceedings,” it is possible, though unlikely, that an action (or part of one) which had

' German v. Major (1985), 20 D.L.R. (4th) 703 (C.A.) at 706. In at least one of the “hopeless-fact” cases
referred to by Justice Kerans in the judgment on behalf of the Court of Appeal, evidence from
Examinations for Discovery was introduced, although this was an application under r. 129(1)(a).

2 Allen v. Alberta (2001), 286 A.R. 132,2001 ABCA 171 [Allen], and Young Estate v. Transalta-Utilities
Corp. (1997), 209 A.R. 89 (C.A.) [Young Estate], both establish that it is appropriate to apply under r. 129
where the jurisdiction of the court is challenged.

> German v. Major, supra note 1 at 706.
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subsisted for some years could be dismissed as a result of an application under this
rule. There is a perception in the legal community that applications to strike out
pleadings under this rule rarely succeed, although applications to strike out paragraphs
or to amend pleadings have a greater chance of success. This is because “rarely is
there a fatal flaw which falls within Rule 129.”* Nevertheless, the Committee was of
the view that the rule provides a useful procedure to ensure that litigants are not put to
the time and expense of unwarranted litigation, and it is also useful to strike out

improper or unnecessary portions of pleadings.

A. Rule 129(1)(a) - No Cause of Action or Defence

[31 Rule 129(1)(a) allows, but does not require, a court to strike out a pleading,
which can have the effect of striking out an action, if the pleading does not reveal a
cause of action or a defence. Thus it is discretionary. The rationale for this part of the

rule is as follows:

If a plaintiff has not alleged facts capable of supporting a cause of action,
then a defendant ought not be put to the time, expense and
consequences of further litigation. Conversely, if it is not plain and
obvious that no cause of action exists, an application to strike must fail.’

[4] This applies to defendants equally, in that if no defence is revealed then the
statement of defence may be struck out and judgment entered, as well as to originating
notices and third party pleadings.® The rule can be used to strike some claims or all of

the claims or defences in a pleading.

[51 Rather than dismiss an action, the court often orders amendment. As Justice

Berger stated in Tottrup v. Lund, an application based on Rule 129 is “an attack on the

* See: The Honourable W.A. Stevenson & The Honourable J.E. Coté, Alberta Civil Procedure Handbook
2004 (Edmonton, Alberta: Juriliber, 2004) at 103-109 [Civil Procedure Handbook]; Master Funduk in
Qualiglass Holdings Inc. v. Zurich Indemnity of Canada, 2002 ABQB 740 at paras. 2, 3: “The current
state of the law...means that a statement of claim drafted by an Alberta lawyer is bullet proof to such an
application. Only statements of claim drafted by a non-lawyer plaintiff might be successfully
challenged...”; and the legal community responses to the ALRI consultations.

> Agrium Inc. v. Chubb Insurance Co. of Canada (2002), 318 A.R. 355, 2002 ABQB 495 at para. 25
[Agrium], quoting from Conrad, J.A. for the Court of Appeal in Tottrup v. Lund (2000), 186 D.L.R. (4th)
226 at 234.

® R, 129(3) and Agrium, ibid. (striking Third Party Notice); and A/len, supra note 2 (striking Originating
Notice).



sufficiency of pleadings.”” However, one of the options is for the court to order that
the pleading be amended: “If the pleading impugned will not hold water as it is, the
court is not to discard it, if it can patch it up enough to hold some water.”® Where the
flaws in a pleading are capable of amendment, an action should not be struck out for

want of a cause of action.’

[6] The Court of Appeal'’ recently confirmed that the correct procedure is to
consider possible amendments first, then look at whether the amended statement of
claim discloses a cause of action. Since an application to strike a statement of claim as
disclosing no cause of action cannot be based upon evidence, it is only the amended
claim that is then considered. Where the attack on the pleading amounts to matters of
defence, difficult questions of law, criticisms that may be remedied by amendment,
lack of precision in drafting, or looking at “facts” outside the face of the pleading, the

application to strike out will be dismissed."'

B. Use of Evidence on the Application

[71  The rule is explicit and the law is well settled with respect to the first ground of
attack under Rule 129(1)(a), striking a pleading on the ground that it discloses no
cause of action or defence. In such applications Rule 129(2) applies, and the courts
have disallowed the introduction of any evidence. As the Court of Appeal commented

in one striking out case:

It is important not to get sidetracked onto submissions by counsel, or
affidavits, about what the “real facts” are. There is no motion for
summary judgment here. Some of the evidence here is striking and

! Tottrup v. Lund, supra note 5 at para. 43.
8 Civil Procedure Handbook, supra note 4 at 104-105.

® Fullowka v. Whitford (#2), [1997] N.W.T.R. 1 (C.A.), 147 D.L.R. (4th) 531 at 540, leave to appeal to
S.C.C. refused, [1997] 2 S.C.R. xvi.

' United Petroleum Distributors (Calgary) v. 548311 Alberta Ltd. (1998),216 A.R. 116, 1998 ABCA
121 [United Petroleum].

"' Ibid. at para. 19, citing Hunt v. Carey Canada, [1990] 2 S.C.R. 959 [Hunt] and Cerny v. C.I.L., [1972]
6 W.W.R. 88 (Alta. C.A.) [Cerny]. An action which does not plead facts or establish a cause of action will
be dismissed: see Correia v. Jaycock, 2001 ABQB 299 and the Agrium, supra note 5.



beguiling, but we will resist any temptation to recite it or act upon it. It is
trite law that we must assume the truth of the statement of claim."?

[8] However, although Rule 129(2) forbids the use of evidence in applications under
Rule 129(1)(a), when the application is made on the basis of lack of jurisdiction, the
courts have allowed evidence to be used in support of the application." Issues
regarding jurisdiction are difficult to resolve without having recourse to evidence of

the facts surrounding the cause of action.'*

91 Evidence is allowed under the other branches of the rule.

C. Striking on the Basis of Failure to Disclose a Cause of Action

[10] As Madam Justice Conrad found in Tottrup v. Lund,"’ the “principles governing
an application to strike a statement of claim for failure to disclose a cause of action are
relatively settled.”'® On such an application, the judge hearing the matter must assume
that all of the allegations of fact in the pleading are true and determine whether those

allegations support a cause of action or a defence:

The test set out by the Supreme Court of Canada in Hunt v. Carey
Canada Inc., [1990] 2 S.C.R. 959 at 980, is whether it is “plain and
obvious’ that the plaintiff's statement of claim discloses no reasonable
cause of action.” Caution is required before concluding that the plaintiff
has no chance of success. The plaintiff is entitled to a broad reading of
the pleadings."’

[11] Other cases have used a similar test, but phrased it as requiring that the court be

satisfied that it is “beyond doubt” that there is no reasonable cause of action or

2 United Petroleum, supra note 10 at para. 6.

13 Allen, supra note 2 and Young Estate, supra note 2. In Stevenson and Co6té, Civil Procedure
Encylopedia (Edmonton: Juriliber, 2003) vol. 2 at 26-1 [Civil Procedure Encylopedia], Stevenson and
Coté remark that the Ontario rule which puts lack of a cause of action in one rule with preliminary
questions of law and other grounds in another rule, “makes more sense analytically”.

" 4-Channel Edmonton v. C.E.P., Local 1900 (2003), 342 A.R. 371, 2003 ABQB 841 at para. 12 [4-
Channel], quoting from Young Estate, supra note 2 at para. 18.

> Tottrup v. Lund, supra note 5.
16 ;.
Ibid. at para 8.

17 1bid.; Hunt, supra note 11 at 980.



reasonable defence to an action.'® It is also clear from numerous cases that “a good

defence constitutes neither want of a cause of action, nor ground to strike out....”"”

[12] The Supreme Court of Canada urged caution in the leading case, Hunt v. Carey

Canada:

Neither the length and complexity of the issues, the novelty of the cause
of action, nor the potential for the defendant to present a strong defence
should prevent the plaintiff from proceeding with his or her case. Only if
the action is certain to fail because it contains a radical defect...should
the relevant portions of a plaintiff's statement of claim be struck....

[13] A statement of claim should not be struck out simply because a new or unusual
legal concept must be considered or a significant point of law must be decided through

the action.”’ As Madam Justice Wilson stated in Hunt v. Carey:

...where a statement of claim reveals a difficult and important point of
law, it may well be critical that the action be allowed to proceed. Only in
this way can we be sure that the common law in general, and the law of

18 Cerny, supra note 11.

¥ See for example: Fullowka v. Whitford (#2), supra note 9 at para. 44; Pasichnyk v. Pile Base
Contractors (1987) (1993), 145 A.R. 313 at 317 (C.A.).

20 Supra note 11 at para. 33.
2! It is worth noting that “some of the most important negligence cases of the last century have been
determined in the context of applications to strike, including both Donoghue v. Stevenson, and Anns v.
London Borough Council of Merton [cites removed].” Tottrup v. Lund, supra note 5 at para. 14. Another
well known case which illustrates use of the similar Ontario Rules provisions is Jane Doe v. Toronto
(Metropolitan) Commissioners of Police (1989), 58 D.L.R. (4th) 396 at para. 4 (Ont. H.C.J.). Mr. Justice
Henry sets out the principles to be applied as follows:

(a) All allegations of fact, unless patently ridiculous or incapable of proof, must be accepted as

proven;

(b) The moving parties, in order to succeed, must show that it is plain, obvious and beyond doubt

that the plaintiff could not succeed,;

(c) The novelty of the cause of action will not militate against the plaintiff; Operation Dismantle

Inc. v. The Queen, [1985] 1 S.C.R. 441; Air India Flight 182 Disaster Claimants v. Air India et al.

(1987), 62 0.R. (2d) 130 (H.C.J.); Johnson v. Adamson (1981), 34 0.R. (2d) 236.

(d) A further principle recently stated by the Supreme Court of Canada is that the court is obliged

to read the statement of claim as generously as possible and to accommodate any inadequacies

in the form of the allegations which are merely the result of drafting deficiencies. Operation

Dismantle at page 451. Where the statement of claim presents difficulties to the defendant in

pleading to it, the court will prefer to give leave to amend or will order particulars rather than

strike out the whole of the plaintiff's pleading. Steiner v. Lindzon (1976), 14 0.R. (2d) 122 (H.C.J.).



torts in particular, will continue to evolve to meet the legal challenges
that arise in our modern industrial society.>

[14] An application to strike on the basis of pleadings should be made very early on

in the litigation process so that unnecessary expense can be avoided.

D. Striking on the Basis of Lack of Jurisdiction

[15] Ontario Rule 21.01(3)(a) specifically refers to situations where the court’s
jurisdiction has been ousted as one of the grounds for having an action stayed or
dismissed, but the Alberta rule does not mention this. However, the courts in Alberta
have determined applications under Rule 129 based upon lack of jurisdiction,*
although the law is not as clearly developed in this respect. The Alberta Court of

Appeal made the following comment in Allen v. Alberta:

It appears settled by this Court that, although ARC 129 does not refer
specifically to situations where it is alleged that the Court’s jurisdiction
has been ousted, it is appropriate to apply under ARC 129 where the
jurisdiction of the Court is challenged on the ground that another forum
has exclusive jurisdiction: Young Estate et al v. TransAlta Utilities Corp. et
al (1997), 209 AR. 89 (C.A.).**

[16] Even though the subrule under which the determination is being made forbids
the introduction of evidence, both the Allen case and the Young Estate case it referred
to allowed introduction of evidence such as a letter of intent, a Master Agreement, a
collective agreement, and affidavits filed in the court, and this was deemed acceptable
by the majority decision of the Court of Appeal in Allen. Other cases have also
commented that evidence is required in order to determine a jurisdiction issue even
though it is technically an application under 129(1)(a), as the “issue raised can only be

determined by evidence of all the surrounding facts.””

22 Supra note 11 at 990.

2 Allen, supra note 2. In Horseman v. Horse Lake First Nation (2002), 218 D.L.R. (4th) 523, 2002
ABQB 765, Mr. Justice Watson also cites Young Estate, supra note 2 at para. 14, as holding that
jurisdiction claims can be resolved under r. 129.

24 Allen, supra note 2 at para. 12.

23 A-Channel, supra note 14 at para. 12, quoting from Young Estate, supra note 2.



[17] The test to be applied is affirmed in the Allen case:

The test so clearly articulated in this and in other courts on a motion to
strike pursuant to ARC 129 includes phrases such as “plain and obvious”
and “certain to fail”; (Hunt v. T & N plc et al [1990] 2 S.C.R. 959). That
test is applicable to a jurisdictional dispute.*®

[18] Typically applications to strike an action brought on this ground relate to matters
in which it is alleged that another forum has jurisdiction, such as labour disputes or
claims before tribunals such as the Workers’ Compensation Board, or a different court
(for example, a contest between Alberta Court of Queen’s Bench and the Federal

Court).

E. One Rule or More?

[19] The Committee considered whether Alberta should have two separate rules as in
Ontario: one for striking or amending pleadings based on lack of a cause of action
(without evidence), and another rule which deals with jurisdiction and abuse of

process (with evidence).

[20] As well, the Committee reviewed whether it is necessary to maintain the
wording “frivolous, vexatious, and scandalous” in the rule. It was noted that this
language seems to be common amongst rules from most Canadian jurisdictions:
British Columbia, Supreme Court Rules [British Columbia Rules], adds the word
“unnecessary” and Federal Rules add the words “material or redundant.” An option
was considered whereby all of the grounds (including jurisdiction, lacks legal
capacity, res judicata) would be listed and followed by a statement that says “or is

otherwise an abuse of process.”

F. Rule 129(1)(b).(c),(d) - Striking on the Basis of Abuse of Process
[21] As Justice Kerans stated for the Court of Appeal in the leading Alberta case,

German v. Major:

...several rules of law have been developed in the exercise of the power
under the rule. Some cases tie specific rules to specific adjectives found
in the rule, as, for example, that duplicate suits are “vexatious”. Others
say that the colourful adjectives in the rule are merely illustrative of the
basic rule that the court must stop abuse of its process. The important

26 Allen, supra note 2 at para. 23.



point is that Rule 129 indeed incorporates several very specific rules.
These include, for example, the rule against multiple prosecution, where
a new suit is brought while another is pending; the rule against serial
prosecution, where a new suit is brought which raises an issue already
decided against the suitor; the rule of mootness, where the relief sought
would, in the circumstances, be valueless; and the rule against suits
which disclose no cause of action known to law. This last is probably the
most common circumstance where Rule 129 applies.>’

[22] A pleading cannot be an abuse of process of the court or frivolous and vexatious
if it raises a serious point of law which is not clear.”® Further, it is not an abuse of
process to make a claim which may not succeed on meritorious grounds, although the
courts have held that it is an abuse of process to make a claim “which is doomed

beyond doubt to fail on the facts.””

[23] The Committee agreed that Rule 129(1)(c) is unnecessary, as it is subsumed

within the definition of abuse of process.

POSITION OF THE GENERAL REWRITE COMMITTEE ON ISSUES 1, 2 AND 3

[24] Although there is a heavy onus on an applicant applying to strike out pleadings
or an action, and the court’s decision to strike out is discretionary, this rule provides a
useful procedure for ensuring that litigants are not put to the time, expense and

consequences of unwarranted litigation. This procedure should remain available.

[25] The Committee proposes that one rule be maintained, and that it be rewritten
along the lines of Ontario Rule 21.01, to enable a party to move to strike or stay an
action or amend a pleading on the following grounds:

C  the pleading discloses no reasonable cause of action or defence;

C  the court has no jurisdiction;

C  the pleading is frivolous, scandalous or vexatious or otherwise constitutes an

abuse of process.

27 Supra note 1 at 706.
28 Cerny, supra note 11 at 95.

2 Boudreault v. Barrett (1995), 174 A.R. 71 at para. 25 (C.A.) [Boudreault].



[26] The Committee felt that the case law in Alberta is well-known and an
understanding of how the rule is to be applied has developed. Significant changes are

not necessary, except to remove Rule 129(1)(c).






CHAPTER 2. TRIAL OF AN ISSUE AND SPECIAL CASE (RULES 220-224
AND RULE 232)

ISSUE No. 4
Do Rules 220-224 and 232 serve a useful purpose?

ISSUE No. 5
Is it necessary to maintain separate Rules (220-224 and 232) or can they be
combined?

ISSUE No. 6
Are there elements from rules of other jurisdictions that would be useful in

the Alberta rules?

[27] Rules 220-224 and Rule 232 both allow a law suit to be split into two (or more)
parts and the parts determined separately. Rule 220 allows a point that has been raised
in the pleadings to be determined before trial upon application; Rule 222 enables the
court to direct the parties to prepare issues if they are not clearly set out in the
pleadings, or the court can settle issues and direct how they should be tried. Pursuant
to Rule 221 the court can order an issue tried before, at, or after a trial and give
directions for the hearing of the issue. Under Rule 223 discovery or inspection can be

delayed until the determination of issues.

[28] Rule 232 is similar except that the parties must agree to state questions of law

for the court to determine, and may agree that specific relief will be awarded.

[29] The general rule is that all issues will be disposed of at a single trial. The leading
case in Alberta is Esso Resources Canada v. Stearns Catalytic,’® which referred to the
“extreme unwisdom — save in very exceptional cases — of adopting this procedure of

preliminary issues....the shortest cut so attempted inevitably turns out to be the longest

way round.””' Although discretionary, the predominant view in the courts is that the

30 (1991), 114 A.R. 27 (C.A.) [Esso Resources).
31 Ibid. at para. 9, quoting Windsor Refrigerator Co v. Branch Nominees, [1961] Ch. 375 at 396 (C.A.).

11
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trying of preliminary issues “should be reserved for exceptional cases.”** The reason

that it is confined to exceptional cases is expressed in a recent case as:

It is only in exceptional cases that litigants should be deprived of the
normal procedural rights to have full production and discovery before
trial and to have all issues in dispute determined at trial.”

[30] The main competing goals being served by these rules are the saving of time and
money in a lawsuit, as against ensuring that justice is done between the parties. As

stated by the court in Baytex Energy v. Enron Canada:

[t]he rationale behind this factor [saving time and money] is very
appealing in the current litigation climate in Alberta. Our courts have
been emphasizing the desirability of streamlining litigation and of
chambers judges deciding whenever possible all appropriate procedural
and substantive issues in advance of trial.**

[31] However, the cases have almost uniformly found that if there is any possibility
of an injustice to any party from the severance of issues, the application will be
refused. In Murphy Oil v. Predator,”> McMahon J. held that potential for “prejudice or
injustice, if demonstrated even to a modest degree, should always outweigh

considerations of expediency and convenience.”

[32] While some Canadian jurisdictions®® have adopted the British test of “just and
convenient” to determine whether or not issues should be severed for trial purposes,
the Court of Appeal of Alberta recently confirmed the “exceptional case” test in
Sware v. Welda Estate. While acknowledging that it is “rare, if ever, that [trying a

preliminary issue] can be guaranteed to produce a good result,” the court stated that

...what one must do is see whether one is able to estimate the likely
beneficial results and the likely detrimental results of either course of

32 Esso Resources, supra note 30 at para. 11. See also: Sware v. Welda Estate (1999), 244 A.R. 397, 1999
ABCA 308 [Sware]; Baytex Energy Ltd. v. Enron Canada Ltd. Corp. (2002), 329 A.R. 302, 2002 ABQB
1087 [Baytex]; Murphy Oil Co. v. Predator Corp. (2002), 319 A.R. 328 [Murphy Oil].

33 Baytex, ibid. at paras. 19 and 57. See also: Murphy Oil, ibid.; Tanguay, infra note 38; Lim Estate v.
Home Insurance Co. (1995), 168 A.R. 308.

34 Supra note 32 at para. 32.

33 Murphy Oil, supra note 32 at para. 46.

3% See the comments in Ratcliffe v. Nakonechny (2003), 23 Alta. L.R. (4th) 21, 2003 ABQB 667 at
paras. 13-17.
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action, and see if one can say anything about the odds. In many cases it
is very difficult to see those things at all, and in other cases a
comparison of the likely risks and benefits is not very encouraging. That
is doubtless why the cases say that trying a preliminary issue requires
an exceptional case.’’

[33] Because they are unusual procedures, Rules 220-224 require leave of the court,
and Rule 232 requires the agreement of the parties. The leading case on the
considerations that go into making the discretionary decision as to whether an issue
should be severed for hearing separate from the main trial, Tanguay v. Vincent,*® lists
the following factors:

C  Will it end the suit, if decided one way?

C  Will there be a saving in time or money spent on litigation, again at least if
decided one way?

Will it create an injustice?

Are the issues complex or difficult?

Will it result in a delay in the trial?

O o000

Is the issue severable?

A. Rules 220-224 (Trial of an Issue)

1. Rule 220

[34] On an application to have a preliminary point of law determined under Rule 220,
the court weighs the advantage to the trial judge of hearing all testimony at the same
time as against the desirability of resolving a portion of the dispute in a more
expeditious way. If the same witnesses are required for both parts of the “split” trial,
there may be no advantage in hearing one portion of the trial separately. This is
particularly so if there are issues of credibility in question. If the parties are agreed
that a particular result in one portion of the trial will end the entire trial, then
severance is more likely. But if a finding on the issue that is carved out for initial trial

is not likely to shorten the balance of the trial, severance is less likely.

37 Supra note 32 at para. 2.

38 Tanguay v. Vincent (1999), 75 Alta. L.R. (3d) 90, 1999 ABQB 814 at paras. 8 and 24 [Tanguay]; See
also: Bakker v. Van Santen (2003), 342 A.R. 133,2003 ABQB 706 and 2003 ABQB 804 (continuation of
application); Holowaychuk v. Hodges, [2003] A.J. No. 287, 2003 ABQB 201 at paras. 12-13; Baytex,
supra note 32 at para. 22; Murphy Oil, supra note 32; Swamy v. Schell (2000), 269 A.R. 66,2000 ABQB
437 at paras. 27-28.
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[35] Reducing time or money that would be spent on litigation is a goal of the
process; if, however, there is likely to be duplication of evidence (either witnesses or
documents) in the second portion of the trial, savings of time or money may not occur.
As well, since in Alberta the judge is not seized with the entire matter if the trial is
split, the second judge may be placed in the “awkward, unenviable and untenable
position of potentially deciding differently on the same facts, or on expanded facts that

were unavailable to the first trial judge.”’

[36] Rule 220 currently requires “leave of the court” before a matter can be heard as a
preliminary point of law. The Court of Appeal of Alberta has enforced this
requirement, even when the parties have agreed to have an issue, or more than one,
determined in this manner.*’ Leave to hear a preliminary point of law under Rule 220
can be refused on the basis of complexity of issues (such as Charter issues),*' need for
additional evidence, or if the hearing of a preliminary issue could delay the main

1.* Even if a matter has been heard as a preliminary point of law, it may be sent

tria
back for re-hearing in the context of a trial, if the Court of Appeal determines that

findings of fact must be made, due to another ruling being successfully appealed.*’

[37] Any decision to split a trial should not result in even the potential for prejudice
or injustice.* Injustice can be caused by delay, including the potential for appealing

1.45

the result of a split trial and awaiting the final result of that appeal.”™ The danger of
actions being tried “piecemeal” has been pointed out in numerous decisions, one of
which is the effect that a decision on a single point of law may have if there is later a

full trial of all other aspects of an action. The chambers decision under Rule 220 is a

39 Murphy Oil, supra note 32 at para. 31.
40 Spruce Grove (Town) v. Yellowhead Regional Library Board (1982), 44 A.R. 48 (C.A.).

*1'0il Sands Hotel (1975) Ltd. v. Alberta (Gaming and Liquor Commission) (2002), 9 Alta. L.R. (4th)

318, 2002 ABQB 1028; Armstrong v. McLaughlin Estate (1995), 178 A.R. 125 (C.A.).
2 Catheart v. Sun Life of Canada, [2003] 2 W.W.R. 186, 2002 ABQB 827 [Cathcart].
3 Bank of Montreal v. Enchant Resources Ltd. (1999), 255 A.R. 116, 1999 ABCA 363.
* Asnoted in Murphy Oil, supra note 32 at para. 46.

45 Ratcliffe v. Nakonechny, supra note 36 at para. 45.
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final disposition of that aspect of an action, it is res judicata, and no further evidence

may be adduced at a trial:

The facts admitted on the submission of a point of law for determination
under Rule 220 are deemed to be all of the facts relevant to the point of
law as if they had been established in evidence on that issue at the trial
had the issue proceeded to trial. The parties are bound by those facts on
that point to the same extent that they would have been had the facts
been found by the trial judge on evidence adduced before him.

A judicial determination on a point of law on the admitted facts has the
same binding effect that it would have had if made at the conclusion of
the trial. Once entered the decision operates as an estoppel by res
judicata if the same point is sought to be re-litigated or re-argued by the
same parties whether in the same action or another.*

2. Rules 221-224

[38] At first, these rules appear to simply provide more detail related to the hearing of
a point of law under Rule 220. However, Rule 221 specifies that the court may order
questions arising, “whether of fact or law or partly fact and partly law,” to be tried
“before, at or after a trial” and may give directions. This expands the availability of
types of matters which can be heard, not being limited to points of law raised in the

pleadings, as in Rule 220.

[39] Examples of issues which have been ordered to be tried separately in Alberta
under Rule 221 include:*’” extent of insurance coverage; whether the Workers’
Compensation Board or an injured worker should have carriage of an action; and,
whether an individual was driving a vehicle with the owner’s consent. A case which
illustrates how the issues should be identified in order to be heard separately is
American Home Assurance Co. v. Canadian Pacific Railway Co.:** the issues should

be framed in a way that is not prejudicial to either side. The court is more likely to

46 Guaranty Trust Co. of Canada v. Bailey (1987), 77 A.R. 387 at paras. 17-18 (C.A.) [Guaranty Trust].

*T Brochu v. Vachon (2003), 342 A.R. 181, 2003 ABQB 820; Gutierrez v. Jeske (2003), 341 A.R. 283,
2003 ABQB 647; Austin v. Omand (2002), 316 A.R. 252, 2002 ABQB 415.

82003 ABQB 324.
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sever issues where a decision on one issue will result in one party being out of the

lawsuit.*

[40] Rule 222 expands on directions of the court, and Rule 223 deals with delay of
discovery or inspection until issues have been heard. Rule 224 allows the court to

direct that different questions of fact in a proceeding be tried by different modes.

[41] The Committee discussed the test to be applied under Rules 220-224, coming to
agreement that the test was appropriate, recognizing that it had been applied

throughout Canada on a similar basis.

B. Rule 232 (Special Case)

[42] Rule 232 is based upon the concurrence of the parties to a proceeding.

Rule 232(2) allows documents referred to in the special case to be read and inferences
to be drawn “as at a trial.” Leave is not specifically required to make an application
under Rule 232.

[43] However, even if the parties agree to request the court to decide a question of
law, the court should not do so unless there are enough facts to support the

determination of the legal issue. Several Alberta cases illustrate this.™

[44] Rule 232 does not contain specific language as does Rule 222 about directions
that the court can give for hearing of the issue, or Rule 223 dealing with delay of
discovery or inspection until after the issues have been heard. Rule 232 refers only to
questions of law but does allow the court to draw inferences of fact “as at trial” in

order to determine the question of law.

[45] Some cases which have been heard by the courts under Rule 221 might also have

been suitable for disposition under Rule 232, for example, where the parties agree to

49 McCoy v. Manufacturers Life Insurance Co., [2002] 10 W.W.R. 688, 2002 ABQB 173.

0 Amiot v. Co-operators General Insurance Co. (2001), 281 A.R. 170,2001 ABCA 116; Alberta v.
Hansen (2000), 255 A.R. 385, 2000 ABCA 334; Stace (Estate) v. Larson (2000), 25 A.R. 329, 2000
ABQB 19; Gering v. Michel, 1999 ABQB 1074.
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have an issue of law heard and provide an agreed statement of facts, as was the case in

Brochu v. Vachon.”'!

C. Differences Between Rules 220-224 and Rule 232

[46] While there are similarities between these rules, there are also significant
differences. Rule 220 explicitly requires leave of the court; while Rule 232 does not
refer to leave of the court, some of the case law indicates that if the court feels the
case will not be resolved by such an application, it will be refused.’> One party can
apply to have a preliminary point of law heard under Rule 220, whereas the parties
have to concur in seeking the court’s opinion under Rule 232. In order to trigger the
operation of Rule 220, the point of law must have been raised in the pleadings; this is
not expressly required under Rule 232. Under Rule 222, if the pleadings do not
sufficiently define the issues, the court may direct the parties to prepare issues, or may

settle the issues to be tried.

[47] Some of the differences may be more a matter of drafting than substance: under
Rule 221, the rule states that the question can be tried “before, at or after the trial”;
Rule 232 is less specific in this regard. Rules 221 and 222 and 224 allow the court to
give direction as to the manner in which the questions or issues are to be stated and
how they are to be tried, including different modes of trial; under Rule 232 the parties
concur in stating questions of law, but there are no specific directions about how the

question is determined.

[48] Rule 221(2) sets out remedies available including dismissal of a proceeding or
“such other order or ... judgment as [the court] considers proper” while Rule 232
states that the parties “may agree that, upon judgment of the court being given ...
certain specific relief may be awarded.” The wording in each of these rules has proven
a trap for some counsel and even for the courts in some instances.’® Case law indicates

that a ruling under Rule 221 is a judgment of the court and appealable, even though

> Supra note 47.
52 See note 50.

>3 Guaranty Trust, supra note 46 at paras. 15-16.
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the phrase in the rule is the parties “may agree....”’* Likewise a determination under
Rules 220-224 is a final judgment of the court (and appealable)’ and renders an issue
res judicata even though a trial may yet take place, and, given the intertwined nature
of oral evidence, evidence may end up being introduced which may touch on the

matter in question.

[49] Rules 220-224 do not refer to the type of evidence which can be introduced,
although by specifying that trial may be by different modes, it may be implied that any
evidence which would be admissible at trial can be adduced. Rule 232(2) specifies
that the “entire contents” of documents referred to in evidence may be read by the
judge. Rule 232(2) specifies that inferences can be drawn from facts and documents

introduced in evidence “as at a trial”’; Rules 220-224 do not mention inferences.

[50] Under Rule 232 the case is presented in written form, as a “special case” with
the facts agreed upon by the parties; under Rules 220-224, it is contemplated that a
separate trial of an issue could take place, although frequently the hearing is a

chambers hearing based upon written documents.

[51] Practice Note 3 requires a Case Management Judge to consider and discuss with
the parties the advisability of directing the trial of an issue, presumably pursuant to
Rules 220-224; there is no mention in the Practice Note of obtaining an opinion

pursuant to Rule 232.

D. Similarities Between Rules 220-224 and Rule 232

[52] There are some similarities in both the wording and the operation of these rules:
both allow a judgment to be entered on a part of an action; each can be used to
expedite an action, provided that safeguards are observed; and, each can result in the

splitting of a trial.

** Muttart Industries Ltd. v. City of Edmonton (1983), 119 A.R. 164 (C.A.).

>> Jen-Col Construction Ltd. v. Parkland (County No. 31) (2000), 269 A.R. 352,2000 ABQB 532;
Muttart, ibid.
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[53] The Committee considered whether these rules should be re-written as one rule’®
with different options, such as:
- trial of an issue of fact or mixed fact and law, including oral evidence
(from Rule 220)
- hearing of an issue of law based on written materials submitted by each
party (heard in chambers) (from Rule 220)
- hearing of a question of law based on agreed facts and documents
submitted by both parties (heard in chambers) (from Rule 232)
and after discussion decided that this would be workable, with directions to be given

for each type of hearing at the time the order was made.

[54] The Committee discussed whether the rule should specify that the issue would
be heard “before, at, or after trial.” Since the default position is that issues will be
dealt with at trial, some Committee members thought the rule should be limited to
applications before trial. However, in some cases an issue may be reserved to be
determined after a trial, for example where there is a trial on liability, reserving the
issue of quantum to be determined (perhaps based on written materials) “after a trial.”
Thus the rule is meant to recognize that all options exist and that lawyers and clients
need to take whatever action is necessary based on the particular circumstances. The
purpose of the rule is to save time and money by dealing with an issue outside of trial.
It was recognized that the rule will generally be used before trial. That being said,

parties should not be barred from dealing with something post-trial.

[55] The Committee did not see a need for specific reference to the judge’s ability to

draw inferences of fact in the rule.

% This would be similar to the Federal rule which combines questions of law, questions of admissibility
of evidence and questions stated by the parties in the form of a special case into one rule:

Federal r. 220(1) Preliminary determination of question of law or admissibility — A party may bring

a motion before trial to request that the Court determine

(a) a question of law that may be relevant to an action

(b) a question as to the admissibility of any document, exhibit or other evidence or

(c) questions stated by the parties in the form of a special case before, or in lieu of, the trial of the

action.



20

[56]

The Committee then turned to whether the definition of the word “court” in

Rule 221 includes Masters. The Alberta Court of Appeal®’ dealt with the issue of

Masters’ jurisdiction, concluding that a Master can determine a point of law, and can

order a trial of an issue of fact, but cannot hear a trial of an issue of fact. Therefore,

there may be a role for Masters under the new rule, so that “court” rather than “judge”

is the appropriate terminology.

[57]

Following a review of other Canadian rules, the Committee determined that

some additions to the Alberta rule would be useful. The specific changes are set out in

the proposal below.

POSITION OF THE GENERAL REWRITE COMMITTEE ON ISSUES 4,5, AND 6

[58]
C

OO0

On these issues:

The Committee agreed that Rules 220-224 and Rule 232 are useful because they
do provide an expeditious resolution in an appropriate case, while the strict tests
applied in the courts make it is unlikely that injustice will be done. These rules
serve a useful purpose and these options for resolving matters short of a full trial
should be retained.

The Committee agreed that Rules 220 and 232 should be deleted and the
contents combined into a re-written Rule 221.

The new rule should always require leave of the court (even if the parties
consent to the issues being heard separately) and always provide directions for
the hearing to the parties. Any necessary distinctions between a hearing on a
point of law, an issue of fact or mixed fact and law, or a question of law based
on agreement of fact, would be made in the directions.

The Committee agreed that the court should be able to order an issue heard
“before, at, or after a trial” and that this language should be used in the new rule.
The Committee finds it unnecessary to state in the rule that inferences can be
drawn “as at a trial” to determine a question of fact.

The word “court” should be used in the rule.

The Committee agreed to the following changes modelled on the rules of other

provinces:

57

S.B.I. Management Ltd. v. 109014 Holdings Ltd. (1981),32 A.R. 6 (C.A.).
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The revised rule should incorporate the test as set out in Ontario Rule
21.01(1)(a), that being “where the determination of the question may
dispose of all or part of the action, substantially shorten the trial or result in
a substantial saving of costs”;

Like Federal Rule 220(3), the rule should state that the determination of the

question or issue is final, subject only to variation by appeal.






CHAPTER 3. SUMMARY JUDGMENT

ISSUE No. 7
Should the order under Rule 159 be discretionary or mandatory (“may” vs.
“shall”)?

ISSUE No. 8
What is the appropriate legal test for granting summary judgment, and how it
should be expressed?

ISSUE No. 9
What provisions should the rules make regarding evidence on a summary
judgment application?

[59] Access to the courts, traditionally, has meant that a litigant has a right to a full
trial before a judge (or a judge and jury), after the completion of many interim steps
including filing and defending the action, disclosure of documents relevant to the
claim and examinations for discovery, exchange of undertakings and expert reports,
and possibly, case management attendances and other interlocutory court applications.
The purpose of having a matter heard more expeditiously if either the action or the
defence to the action is clearly likely to fail was well expressed by Mr. Justice Watson

1n a recent case:

It is not just in the interest of the Court, but of justice generally to ensure
that invalid lawsuits are not allowed to be insinuated into the queue of
litigation to the prejudice of valid ones. It should also be recalled that the
other party in a lawsuit must necessarily undergo the costs and stresses
related to litigation.’®

[60] On the other hand, Mr. Justice Watson also noted the reason why summary

judgment is only granted in the clearest of cases:

...it is evident that our judicial system would never permit a plaintiff to be
“driven from the judgment seat” in this way without any Court having

% Ghermezian v. Corey Developments Inc. (2001), 302 A.R. 47,2001 ABQB 914 at para. 73
[Ghermezian].

23
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considered his right to be heard, excepting in cases where the cause of
action was obviously and almost incontestably bad.*’

[61] What, exactly, is summary judgment? In Alberta, it is an application for final
judgment without a trial, which, under The Rules, can be made by the plaintiff or the
defendant. Although The Rules do not mention third and subsequent parties, case law
has supported the extension of the rule to these and other parties by analogy.®® The
application is made in Chambers, before a Master or a Justice, and there are specific
requirements which must be met before summary judgment can be granted:

C  a statement of defence must have been filed;

C  the application must be based upon an Affidavit swearing positively to facts and
to the deponent’s belief that there is no genuine issue to be tried (or the only
issue is as to amount); and

C  the fairly strict test of demonstrating no genuine issue to be tried must be met.

Since the rule states that the court “may” give summary judgment (upon being

satisfied that there is no genuine issue for trial), it appears that there may be some

discretion in Alberta even if the requirements are met. However, case law generally
supports the principle that if all requirements are met, summary judgment will be
granted in Alberta:

It is inconceivable that in Alberta a chambers judge or a Master would,
even if satisfied that there is not a genuine issue for trial, not give
summary judgment as appropriate. The purpose of the Rule is to
eliminate hopeless claims and hopeless defences.®"

[62] The court is also empowered to impose terms on the parties if the matter is sent
forward for trial or hearing, direct a reference or an accounting, direct determination
of a question of law, or give judgment for part of the claim and send the rest to trial or

assessment.

> Ibid. at para. 63, quoting from Hunt v. Carey Canada Inc., [1990] 2 S.C.R. 959.

0 Western Canadian Place Ltd. v. Con-Force Products Ltd. (1997), 208 A.R. 179: r. 159 does not apply

directly but does apply by analogy under r. 4.

1 Rabbitskin v. Greyhound Canada Transportation Corp., 2003 ABQB 94 at para. 23, Master Funduk
[Rabbitskin].
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[63] If the application is dismissed, the matter proceeds to a full trial, or to one of the
hearings mentioned above; thus, the application is seen as an interlocutory one. If the
application is granted, judgment is entered; thus the application is considered final,

and rights of appeal arise.®

[64] The application for summary judgment will fail if the respondent, whether

plaintiff or defendant, raises an arguable point or a triable issue.

A. History of the Rule in Alberta

[65] There has been some form of summary judgment rule in Alberta since 1914;% in
earlier versions of the rule it was limited to “debt or liquidated demand”®* or situations
where the defence had been filed for delay. Changes were made to the Alberta rule in
1944, 1968 and 1986, the most important being the change in 1986 which allowed a
defendant to move for summary judgment. Prior to that amendment, the plaintiff could
move for summary judgment on the basis that there was no defence to a claim or that
the defence had been filed for delay. However, the defendant could not apply for
summary judgment in a case where the plaintiff’s claim was untenable; the defendant

had to proceed to a full trial and ask for a dismissal of the action at that time.

[66] In order to make the application in Alberta now, a defendant has to file a defence
first, then apply for judgment based on an affidavit either sworn by the defendant or
by