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PREFACE AND INVITATION TO COMMENT

The Alberta Law Reform Institute is considering whether to prepare a
report and recommendations for the adoption of additional safeguards against
abuse of Enduring Powers of Attorney (“EPAS”). In order that its consideration
may be properly informed, the Ingitute solicitsthe comments and advice of the
reader on these two questions:

. Should the law provide additional safeguards against abuse of Enduring
Powers of Attorney (“EPAS")?

o If the law should provide additional safeguards, what should the additiona
safeguards be?

After considering the comments and advice received, the Institute will
decide whether to prepare areport and recommendations f or changes in the Powers
of Attorney Act in relation to the safeguards against abuse of EPAS.

Readers are asked to provide comments and advice by April 30, 2002.
Comments and advice received after that date will be given consideration if
practicable, but may be too late to be eff ectively taken into account.

Comments and Advice in Writing
should be made to:

Alberta Law Reform Institute
402 Law Centre
University of Alberta
Edmonton, AB  T6G 2H5
Canada
Fax: (780)492-1790
E-mail: reform@alri.ualberta.ca
Website: www.law.ualberta.ca/alri

If the reader wishes to provide comments and advice orally, please
telephone (780) 492 5291 and arrangements will be made accordingly.
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A. Purpose of this Issues Paper
(1 In this Issues Paper, the Alberta Law Reform Institute (“ALRI") solicits the
comments and advice of readers on two questions:

. Should the law provide additional safeguards against abuse of Enduring
Powers of Attorney (“EPAS’)?

L If the law should provide additional safeguards, what should they be?

[2] Detailed lists of issuesappear at page vii and at page 22 (for “springing”
EPAS) and page 25 (for “continuing” EPAS). W e ask each reader who chooses to
give comments and advice to give the reasons for them, as this makes them much
more useful in deciding what, if anything, should be done.

[3] The reader should note that this Issues Paper is intended to elicit comments
and advice, not to restrict discussion. The reader should not feel obliged to restrict
their comments and advice to things said and possible safeguards discussed in the

paper.

[4] The Issues Paper provides background information and discussion so that
the reader’ s comments and advice may take into account all the relevant
considerations.

[5] The kind of abuse with which this Issues Paper is primarily concerned is
abuse by an EPA attorney, consisting of misappropriation or misapplication of
money or property of the donor of the EPA.

B. Historical Legal Background

[6] A Power of Attorney (“PA™) isaformal document by which an individual
(the “donor”) gives another person (the “attorney”’) power to enter into legal
transactions on behalf of the donor. The power may be limited to one or afew
transactions, or it may extend to all transactions that the donor could enter into
himself or herself. So long as the attorney acts within the authority granted by the
PA, the donor is legdly bound by what the attorney does; that is, the attorney can

1
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dispose of the donor’s property, create a new legal relationship between the donor
and a third party, or change or cancel an existing legal relationship between the
donor and athird party.

(7 Until 1991, Albertalaw said that a PA remained in force only while the
donor was mentally capable of managing their own legal and financial affairs. If
the donor became incapable of managing their own affairs, a PA was effectively
terminated by law. Under the pre-1991 law, therefore, an individual could not plan
for the future management of their legal and financial affairs after their incapacity
by giving a PA to afamily member or other trusted person.

(8] In 1991, the Legislature enacted the Powers of Attorney Act. That Act
provides for what it calls “ Enduring Powers of Attorney” or “EPAS”. These are of
two kinds:

(i) A power of attorney that comes into forceimmediately and continues
in force despite the future mental incapacity or infirmity of the
donor. (Because an EPA of this kind comes into force immediately
and continues in force despite the donor' s incapacity, it may be
called a “continuing EPA”.)

(i) A power of attorney that takes effect upon the mental incapecity or
infirmity of the donor. (Because an EPA of this kind comes to life
only upon the donor’s mental incapacity, it may be called a
“springing EPA”.)

The Power s of Attorney Act remains in force today.

C. Reason for ALRI’s Project on EPA Safeguards
[9] An EPA isadevice that

J allows an individual to choose one or more trusted persons to look after the
individual’s affairs if the individual becomes incapable of doing so.

. avoids expensive and embarrassing court proceedings for the appointment
of atrustee to look after the individual’s affairs.



. provides an efficient and cost-effective way of administering the
individual’ s property.

Experience has shown that these advantages are realized in the great majority of
cases.

[100 Thedownside isthat an EPA turnsover control of some or all of the
donor’s property and affairs to another individual, the attorney, whom the donor
cannot effectivdy supervise. It ispossible for an attorney to abuse those powers by
using the donor’ sassets for purposes other than the donor’ s benefit. For example,
an attorney may apply a donor's assets for a purpose beneficid to the attorney
rather than for a purpose beneficid to the donor, or an attorney may simply steal
the donor’s property. Or an attorney who will benefit from the donor’s estate may
refuse to use the donor’s money for proper care of the donor.

[11] Theresearch and inquiries described below show that some attorneys have
abused their EPA powers. These cases of abuse, and the fact that abuse is possible,
have raised concernsabout the effectiveness of the safeguards against abuse that
the Power s of Attorney Act provides, with consequent suggestions that additional
safeguards be adopted or even that EPA s not be permitted. The CBA Alberta Wills
and Estates Section has raised concerns about the EPA safeguards. Dr. Don J.
Nazimek of Camrose, in aletter to the Miniger of Justice with a copy to ALRI, has
argued very strongly that, under the present state of the law, EPAs lend themselves
to financial abuse of donors. Concerns have been expressed in other jurisdictions
aswell, and in response some have adopted more safeguards than now exist in
Alberta.

[12]  Because of these concerns, and because EPASs have now been with us for
ten years, we have concluded that it would be useful to review the Alberta EPA
experience. The purpose of the review is to determine whether the Powers of
Attorney Act in its present form represents the best possible balance between

(1) The interestsof an individual in being able to arrange, in the event of
their mental incapacity, for the administration of their property by



one or more trusted persons in a cost-efficient way and without the
embarrassment of publicity, and

(i)  Theinterest of the individual in being protected against
misappropriation of their property by the person or persons whom
they appoint to administer their property.

D. Limitations on ALRI's Project

1. Ordinary Powers of Attorney excluded

[13] Although it is possible for an attorney to abuse powers granted by an
ordinary Power of Attorney, our project is limited to Enduring Powers of
Attorney, that is, Powers of Attorney that are intended to operate after the donor’s
mental incapacity. There are two reasons for this limitation. One s that an EPA is
unique in that it is a device that operates when the donor is not capable of
supervising the exercise of the powers granted by the EPA. The second is that
attempting to regulate ordinary PAs would be a major intrusion into the freedom of
individual s to manage their own affairs.

2. Personal Directives excluded

[14] A Personal Directive under the Personal Directives Act gives an agent
powers in relation to decisions aout the maker’ s health and personal care that
resemble the powers an EPA gives to an attorney in relation to the donor’s
property and affairs. An agent may abuse the powers given by a Personal Directive
in much the same way as an attorney may abuse the powers given by an EPA, and,
if the agent expects to inheritall or part of the maker’s estate, they may have a
financial incentive to skimp on the amount of money spent on looking after the
maker. However, our inquiries and research have not disclosed enough problems
with the operation of Personal Directives to suggest that they should be included in
thisproject, and we do not include them.

E. Existing EPA Safeguards
[15] The Powers of Attorney Act has a number of provisionswhich may give
protection against abuse of an EPA.



1. Execution safeguards

a. Writing

[16] An EPA must be in writing. This requirement will help to avoid false claims
that a donor has granted EPA powers, but it is not a significant safeguard against
abuse where an EPA has been granted.

b. Witness

[171  An EPA must be signed before a withess who signsin the presence of the
donor. The witness must not be the attorney or the spouse of either the donor or the
attorney. This requirement helps to ensure that a donor did in fact sign an EPA, but
it is not asignificant safeguard against EPA abuse.

c. Statement of effect

[18] An EPA must state either that it isto continue notwithstanding any later
mental incapacity or infirmity of the donor, or thatit is to take effect on the mental
incapacity or infirmity of the donor. Such a statement may alert a donor to the fact
that an EPA will operate when the donor is not able to superviseitsuse, but it is
not avery effective safeguard aganst abuse.

2. Triggering event safeguards

[19] A springing EPA may provide that it will come into force upon the mental
incapacity or infirmity of the donor. Thisisthe most common form of EPA and it
is the one with which we are principally concerned.

[200 A springing EPA comesinto effect

(1) When a person named by the EPA for the purpose says that the
triggering event (i.e., mental incapacity or infirmity of the donor)
has occurred. That is, the donor can name a person or persons whom
they trug (including the attorney) to make the decison about the
donor’s mental incapacity.

(i) If the EPA does not name a person to make the decision about
incapacity, or if the named person has died or isunable to act, when
two medical practitioners have declared that the triggering event has
occurred. That is, if the donor has not named a person or persons to



make the decison, the donor is protected by the requirement that two
medical practitioners must concur in the decison before it can take
effect.

3. Substantive law safeguard

[21]  The Power s of Attorney Act imposes a legal duty on an attorney who has
accepted an appointment or has acted under a PA. The duty is a duty to exercise
the attorney’ s powers to protect the donor’s interests during any period in which
the attorney knows, or reasonably ought to know, that the donor is unable to make
reasonable judgments in respect of matters relating to all or part of the donor’s
estate. An attorney who does not perform this duty can be sued by the donor or the
donor’ s estate.

4. Accountability safeguards
[22]  Under the Power s of Attorney Act an “interested person” may apply to the
Court of Queen’s Bench

(1) for an order directing an attorney under an EPA to bring in and pass
accounts in respect of any or all transactions entered into in
pursuance of the EPA, or

(i)  for an order terminating an EPA and directing the applicant to bring
an application for atrusteeship order under the Dependent Adults
Act.

[23] These are useful provisions, but they depend for their effectiveness on there
being some person whom the Court will regard as legitimately “interested” in
protecting the donor; who has sufficient information to justify taking legal action;
and who is willing to undertake the time and cost burdens and risks of bringing an
application to the Court.

F. Nature and Extent of EPA Abuse

1. Available information

[24] EPAsare private matters. No one knows how many have been signed or
how many have come into force. Evidence of abuse is anecdotal, not systematic.



[25] We have conducted some research and made some inquiries to determine
whether or not EPA abuse is common enough to sugged that protective measures
should be adopted. We will summarize the results of those inquiries.

a. Inquiries to Alberta legal and estate-related organizations

[26] Lettersasking for information about cases of EPA abuse were sent to
approximately 290 members of two CBA Alberta sections, the Wills and Estaes
Section, Edmonton, and the Wills and Trusts Section, Calgary. In addition,
information was solicited from the members of the Society of Trusts and Estates
Practitioners, Edmonton and Calgary and the members of the Edmonton and
Calgary Estate Planning Councils.

[27] Wereceived replies from 21 lawyers. We al 0 received replies from two
non-lawyers who are involved in estate planning, both of whom thought that
attorneys do responsiblejobs, though one thought that attorneys should be
provided with rules and guidelines.

[28] The lawyers who replied mentioned 12 cases of apparent financial abuse of
EPAS, including such things as:

. use of donor’s money by attorney

. transfer of donor’s money or property to attorney

J borrowing money on donor’ s property for atorney

J prevention of spending of donor’s money on donor’s maintenance

J attempting to purchase donor’ s land below market value

J family agreement to distribute donor’ s property while donor was still alive

[29] Not all of these are clearly cases of abuse, and, of course, the facts have not
been proven in court.

[30] Given the wide experience of those who replied to ALRI’ sinquiry, and
given that EPAs have been with us for ten years, thisis not alarge number of cases
of abuse. It is, however, more than a negligible number.

[31] Some of the lawyers who responded mentioned more general problems.
They have seen cases in which EPA attorneys have used EPASs to exclude other
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members of the family from information and even contact with the donor, and they
have seen cases in which lack of information about the effects of EPAs and the
duties of EPA attorneys has led either to misuse of EPASs to effect testamentary
purposes or to failure to keep proper records.

b. Inquiries to the Public Trustee

[32] We asked the Public Trustee for information about cases of EPA abuse. In
response, the Edmonton office of the Public Trustee kept track of cases in which
the Public Trustee applied to be appointed as trustee of individuals whose financial
affairs were formerly handled under an EPA. There were eight such cases between
August 15, 2001, and October 23, 2001, six of which may haveinvolved financial
abuse, including such things as:

J failure to make payments to nursing homes for the maintenance of donors
J failure to provide money for necessities and comforts
. transfer of property or money to the attorney

[33] The Public Trustee also advised us that, during the same two-month period,
the office was served with six applications for appointments of private trusteesin
EPA cases, though we do not know whether the facts alleged on those applications
would amount to abuse.

[34] These numbers, while still anecdotal, are somewhat alarming for a two-
months’ harvest.

c. Law reform materials

i. New Zealand study and report

[35] A 1999 report by aNew Zealand agency, Age Concern Auckland, said that
an examination of 130 casesof elder abuse in respect of atwo-year period showed
40 cases attributable to misuse of an EPA. The study gave five specific examples,

which, on the facts given, were clearly cases of abuse by misappropriation. These

were as follows:

o attorney (neighbour) embezzled $40,000 from elderly woman’s bank
account



(36]
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attorney (daughter of elderly woman) misappropriated $200,000, spent it on
personal things

attorney (family friend) persuaded elderly woman to give him holiday home
($200,000); cashed bonds without explanation; the woman’s will gave
almost $1M to the friend

attorney (son) placed donor in rest home, sold the donor’ s property without
notice, and left NZ with the proceeds; donor had no recollection of granting
the EPA

elderly couple with cognitive impairment and Alzheimer’s appointed their
child as attorney; attorney did not pay the couple’s bills, but wrote cheques

for $18,000 for attorney’s personal things

The New Zealand Law Commission used the Age Concern report in

formulating recommendations for the adoption of additional safeguards in the New

Zealand legislation. The Commission also said that asubstantial number of

submissions on the subject to the Commission supported the need for additional

safeguards by specific case histories or offers to provide them.

[37]

The following points might be noted:

New Zealand is not Alberta, and New Zealand statistics may not be
replicated in A |berta

on the other hand, it may be unsafe to assume that Alberta attorneys are less
likely to abuse their powersthan New Zealand attorneys

the five specific examples cited by the Law Commission are clearly cases of
abuse

while we do not know the number of filesexamined, the time period
involved, the geographical areas and populations involved, or precisely
what was considered abuse, it appears tha the number of cases of EPA
abuse in A uckland was not negligible
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ii. Law Commission of Canada research paper

[38] Why it Is So Difficult to Combat Elder Abuse And, in Particular, Financial
Exploitation of the Elderly? is a report prepared for the Law Commission of
Canada by alaw professor and a nursing professor. It was submitted to the LCC in
1999 and is published as a Commission document.

[39] Sec.9.2in Partl of the paper refers to studiesin which 2%, under one
study, and 2.5%, under the other, of elderly populations reported “financial abuse”,
which appears to be the most common form of elder abuse. It makes the following
statement:

Statement 1 (Part I, Sec. 9.2)

The most common forms of financial exploitation involved coercion,
harassment or fraud, while abuse of a power of attorney was the most
common form of financial exploitation. Moreover, 20% of all financial
exploitation involved real estate transactions (mortgages to be paid by a
family member; transfer of assets).

[40] The paper goeson to say:
Statement 2 (Part Il, sec. 4.2.2.3)

Some researchers have found that abuse of the powers granted by powers of
attorney, induding use of a joint bank account, was one of the most common
forms of financial exploitation. Sacks (1996) asked 200 health and welfare
agencies and nursing homes to assess the different services that administer
the money they dispense. When asked what the most common types of
financial exploitation were, respondents identified, first, forgery (89%),
followed by money theft (78%), abuse of power by pilfering funds heldin a
joint account (78%), and abuse of power of attorney (44%).

[41] These passages do not say whether they refer to ordinary powers of attorney
or to EPA s or both. It may be that this does not matter, as an attorney who will
abuse an ordinary PA is at least as likely to abuse an EPA, where there is no
supervision by the donor to inhibit abuse.

[42] The findings of the paper suggest that the number of cases where abuse of
EPAs occursis not negligible.

iii. Law Reform Commission of British Columbia

[43] InitsReport 110, 1990, Report on the Enduring Power of Attorney: Fine-
tuning the Concept, the LRCBC repeated its 1975 recommendation that “the
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appointment of an enduring attorney should be deemed to create atrust for the
purposes of section 9 of the Public Trustee Act.” The purpose of the
recommendation was to give the British Columbia Public Trustee power to
investigate and audit an attorney’s activitiesunder an EPA where a donor is or may
be mentally disordered.

[44] The Commission gave the following reasons for itsrecommendation:

We perceive a growing concern with the potential for abuse by those
exercising authority under enduring powers of attorney and extending the
jurisdiction of the public trustee to include the conduct of enduring attorneys
would, at least in some part, meet it. We believe this recommendation is
worth emphasizing.

[45] The Commission did not refer to specific cases of abuse.

d. Reported cases
[46] Inthe lastten years the following cases of abuse of EPASs have been
reported in law reports in Canada:

()] Two 1999 EPA cases in Ontario.

(i)  One 1999 EPA case in Alberta.

(iii) ~ One 1999 case in Ontario involving abuse of a PA that was not an
EPA.

(iv)  One 2001 B.C. case. (This case did not directly involve abuse, but it
was an action against a bank for allowing an attorney to remove
money from the donor’s account, the implication being that the
removal wasimproper.)

e. Legal and media literature

[471 Legal literature suggests the possibility of abuse but does not giv e specific
examples. In 1994, a Calgary Herdd article referred to two Ontario cases of EPA
abuse, and a Financial Post article of the same year suggested that there had been a
number of cases of abuse, with one specific example. In December 2000, aCTV
WS5 program referred to one financial adviser who had defrauded many clients
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under Powers of Attorney and another who had also defrauded many clients,
though in the latter case it was not said whether a Power of Attorney was involved.
The program also referred to a case in which an elderly woman gave her financial
adviser ageneral PA, which was abused, and the question of her capacity to give
an EPA wasin question.

f. Conclusion as to desirability of review of EPA experience

[48] Aswe have said earlier, we think that areview of the exiging EPA
safeguards is justified to determine whether they strike the best possible balance
between the interest of an individual in having an efficient and cost-effective
device for the administration of their property by persons whom they trust, on the
one hand, and, on the other hand, the individual’ s interest in being protected
against the possibility of loss due to abuse of powers by those trusted persons.

G. General Approach to Decisions About Safeguards

[49] Aswe have said, the purpose of this Issues Paper isto obtan informed
comment and advice as to whether the law should provide additional safeguards
against abuse of Enduring Powers of Attorney, and, if it should, what those
additional safeguards should be.

[50]  We suggest that the reader first consider whether there is a sufficient
problem of EPA abuse to require any action to be taken. If, in the reader’s opinion,
the answer is no, that isthe end of the reader’sinquiry.

[51]  If the answer is yes or maybe, the situation becomes more complicated.
EPAs give effect to one set of values. Safeguards against EPA abuse are likely to
make EPAs less efficient in giving effect to those values. It will be necessary to
bear in mind both the EPA values and the values involved in protecting agai nst
abuse individuals who are unable to help themselves. So, in relation to each
possible saf eguard, the reader may want to ask himself or herself

o to what extent would the adoption of thissafeguard detract from the
efficiency of EPAS?

o to what extent would the adoption of thissafeguard add to the protection of
EPA donors against the possibility of abuse by EPA attorneys?
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[52] Onthe efficiency side, the reader may wish to bear in mind that

J an EPA attorney is chosen by the EPA donor to look after the donor’s
affairs, and that choice should be honoured unless there is good reason to
overrideit.

. an EPA isefficient in that it gives the attorney the pow ers necessary to

protect the donor’s interests.

J an EPA is cost-effective as it does not require professonal or institutional
help.

[53] Thereader may also wish to consider whether a proposed safeguard will in
fact tend to prevent or reduce EPA abuse: there should be a direct relationship
between EPA abuse and a proposed safeguard that is adopted to guard againg EPA
abuse.

[54] Thereader may also wish to compare the EPA system with the Dependent
Adults system, which is the principal alternative means of administering the
property of persons who are unable to manage their own affairs. That is, the
Dependent Adults Act provides an example of a system that issupervised by the
courts, w hich may be a useful benchmark for consideration of EPAs.

H. Springing EPAs: Possible Safeguards

1. Introduction

(551 Wewill deal firstwith springing EPAs. They are the device most
commonly used to provide for the proper administration of a donor’s property in
the event of mental incapacity.

[56] We will set out a number of possible safeguards against abuse of sringing
EPAs that the law might adopt. For the reader’ s information, Appendix A
summarizes the safeguards adopted by a number of other jurisdictions.
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2. Information safeguards
a. Safeguards to ensure donor’s informed consent

i. Introduction

[571 Evenafully capacitated and informed EPA donor may make a mistake in
assessing the reliability of a proposed EPA attorney. Nevertheless, the first
safeguard against abuse of springing EPAs is adonor who understands the effect
of an EPA and who is able to make an independent decision as to whether to
execute an EPA.

[58]  First, it must be noted that our inquiries hav e not elicited reports of casesin
which donors were either incapacitated or subject to undue influence in the
execution process, so that safeguards that add cog or difficulty to the execution
process may not be justified on the grounds that they will avoid cases of incapacity
and undue influence.

[59] Asnoted above, the present Alberta execution safeguards are

()] arequirement of writing
(i)  a requirement of awitness who is not a party or a spouse
(iif)  astatement of the effect of an EPA

These are, at best, minimal safeguards.

[60] The most that can be done at the execution stage is to ensure that a donor
has mental capacity, is acting independently, and understands the consequences of
granting an EPA. It may be questioned whether safeguards at this stage will give
effective protection against EPA abuse.

[61] It should also be borne in mind that prescribing moreformalities increases
the chance that one or more of them may be overlooked. If the consequence of
failing to comply with aformality is that an EPA isinvalidaed, the wishes of
donors may be defeated.

[62] The next section discusses execution safeguards that might be considered
for springing EPAs.
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ii. Specific safeguards
(a) Witness qualifications

[63] Manitobarequires signing before a marriage commissioner, police officer,
notary, lawyer, JP, or provincial or superior court judge.

[64] Presumably this safeguard isintended to ensure that a donor of an EPA is
acting independently. It should be noted that it does not require that the effect of an
EPA be explained to a donor, and it does not seem likely that all of those listed
would necessarily be in a position to give a very helpful explanation of the
consequencesof an EPA.

(b) Lawyer’s certificate
[65] Under the 1991 Powers of Attorney Act, an Alberta EPA had to be signed

before alawyer who was to be sure that the donor understood the EPA. T his
requirement was deleted from the Act in 1996. In that year, the Personal
Directives Act, which provides for making personal directives about the maker’s
health and personal care, was enacted. It is our understanding that it was thought
that the formality of alawyer’s certificate should not be required for a Personal
Directive and that the formalities of the EPAs and Personal Directives should be
kept the same, so that the requirement was dropped for EPAS.

[66] If adopted, arequirement of alawyer s certificate should help to ensure that
a donor has capacity, is acting independently, and has an understanding of the
consegquences of an EPA. Its protection against EPA abuse would be indirect only,
and it would involve financial and time costs in the adoption of EPAs.

(c) A statutory information statement signed by donor

[67] Under the 1991 Powers of Attorney Act, an Alberta EPA had to contain
prescribed information about the meaning and effect of the EPA. Thisrequirement
was also deleted from the EPA requirements in 1996, for reasons similar to those
behind the deletion of the requirement of the lawyer's certificate.

[68] If adopted, an information requirement should help to ensure that adonor is
acting independently and has an understanding of the consequences of an EPA. Its
protecti on against EPA abuse would be indirect only.
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[69] Theinformation requirement could include a statement that it is desirable
for the donor to establish a mechanism for the monitoring of the activities of the
attorney, for example, a provision requiring the attorney to provide a periodic
accounting to ardative.

[700  Aninformation requirement would be much more effectiveif it were
coupled with arequirement of alawyer’s certificate. The lawyer could check to see
that the donor had congdered all the items of information included in the

requirement.

(d) Physician’s certificate of donor’s capacity to grant an EPA

[71]  Ireland requires a medical practitioner' s statement that the donor was
capable of understanding the effect of creating an EPA. While such a requirement
would no doubt be a safeguard against the execution of EPAs by incapacitaed
donors, we think that it would be regarded as an unwarranted intrusion into private
affairs, as well as adding cost to the adoption of EPAS.

b. Information for attorneys

[72]  Anhonest EPA attorney may go astray because they do not understand their
legal obligations or the limits on the uses to which they may put the donor’s
property. They may go astray merely because they do not understand that it is
imperative that they keep proper records, commencing with preparing a gatement
of the assets that come under their control. These possibilities have led to
suggestions that some method should be devised for ensuring that EPA attorneys
are given the information that they need in order to carry out their functions

properly.

[73]  Thisinformation might include:

(i) a statement that an attorney is under alegal duty to protect the
donor’ s interests which somewhat resembles the duty of a trustee,
and information as to the content of that duty, including, where
applicable, information about the power to provide for the
maintenance, education, benefit and advancement of the donor’s
spouse and dependent children
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(i)  ashort list of “best practices’, that is, steps that an attorney should
take in order to carry out their duties, including keeping proper
records

[74]  Consideration might be given to allowing an attorney to have access to the
donor’s will if the donor becomes mentally incompetent, so that the attorney may
have regard to the donor’ s testamentary intentions in making decisions on the
donor’ s behalf.

[75]  The private nature of the process for the granting of EPAs makes it difficult
to devise efficent ways of delivering the information to attorneys. It would be
possible to integrate information for EPA attorneys with information for donors at
the execution stage. That is, whatever provision is made for the better information
of EPA donors could also be made f or the better information of EPA attorneys,
whether by way of lawyers’ explanaions, the signing of statutory information
statements, or by some other method.

[76] Information requirements are only indirect safeguards against abuse, and
they would add to the time and money costs of entering into EPAS.

3. Triggering event safeguards

[771 A “springing” EPA comes into force only when the contingency provided
for in the EPA occurs. Thisis usually the incapacity or mental infirmity of the
donor. In such a case, the donor can, in the EPA, name one or more persons to
make a declaration as to when the triggering event occurs. If there is no such
provision, or if the person named isnot able to act, two medical practitioners may
be able to make the declaration of incapacity.

[78] There are two competing considerations here. The first is that a donor
should be protected against an unwarranted declaration of incapacity and
consequent loss of power to manage their own affairs. This suggests that there
should be strong safeguards against an unjustified declaration. The second is that a
donor should be protected against the consequences of their own incompetence,
which may result in mismanagement or dissipation of their property. This suggests
that the need for a declaration should not be allowed to create delaysin the
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effectiveness of EPAS; there have been occasions where getting adonor to two
medical practitioners has caused difficulty.

4. Accountability safeguards

a. General discussion

[791 No doubt, it is desirable to avoid appointing dishonest or incompetent
attorneys, and execution safeguards are directed towards that end. But even the
best informed and most capacitated and independent donor may be misaken about
the moral qualities of atrusted EPA attorney or the attorney’s ability to withstand
temptation. T he strongest case for some form of protection is at the accountability
end.

[80] The Power s of Attorney Act requires an attorney who hasaccepted an EPA
attorneyship to carry out their duties and to safeguard the donor’s interests. So the
substantive law is all right. But the only procedural safeguard at the moment is that
an “interested person” may apply to the Court of Queen’s Bench for an order
requiring an attorney to bring in and pass their accounts under the EPA, or for an
order terminating the attorneyship. If atermination order is granted, the court may
require the applicant to apply for a trusgeeship under the Dependent Adults Act, and
may in the meantime appoint an interim trustee.

[81] The “interested person” procedure may be very useful in a particular case.
However, its effectiveness is dependent on there being a person whom the Court
will regard as being legitimately “interested” in the donor’s affairsand who is
willing to accept the cost and time burdens of bringing a Court application. Indeed,
it israther difficultto see how an “interesed person” would in many cases go
about getting information which would persuade acourt to order apassing of
accounts, unless there is some pretty blatant abuse going on.

[82] It must be recognized that any device that involves putting one private
individual in control of another individual’s property will expose the latter to the
possibility of abuse by the former. That is to say that no device short of state
administration, supported by a state guarantee against misappropriation, will
provide absolute protection to a person who is unable to manage their own affairs.
An EPA attorney who is prepared to loot the donor’s property and decamp with it
will be able to do so, and an attorney who is sufficiently skillful will be able to
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hide misappropriation from an outside supervisor. The same s true of atrustee
under the Dependent Adults Act. We doubt that serious consideration would be
given to a proposal of state administration, or even arequirement of administration
by aregulated trust company, and we do not propose to raise either as a serious
proposal, though we would be pleased to receive comment on the subject.

b. Possible accountability safeguards
[83] The following accountability safeguards might be consdered if ALRI
undertakes a project:

i. Supervision by a public functionary

[84] A possible safeguard would be to give a supervisory function to a public
functionary. The functionary could be the Public Trustee or some other official.
The requirement could be to furnish the official with an annual accounting. The
requirement could be defined so that it would not be onerous, that is, the
accounting could involve only a copy of the financial records kept by the attorney
supported by bank statements or proof of existence of assets. The attorney would
be conscious at all times of the need to keep proper records and the need to ensure
that his actions would stand up under examination. Such a system seems likely to
be the most effective and cost-efficient safeguard aganst everyone but the
decamping looter. The New Zealand Law Commission has recommended such a
safeguard, unless the NZ Family Court gructure could be appropriately revised,
which seems unlikely, and the LRCBC recommended in 1975 and again in 1990
that EPAs be made trustsfor the purpose of bringing them under the supervision of
the BC Public Trustee.

[85] It should be noted, however, that an extensive new obligation should not be
imposed on the Public Trugee s Office or any office unless the office is given
adequate resourcesto discharge the obligation.

[86] If supervision by a public functionary were to be recommended, some
means should be provided of ensuring that the existence of an EPA is
communicated to the functionary at the time of the triggering event.
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ii. Accounting to a relative

[87]  Another possible safeguard would be to require an EPA attorney to provide
a periodic accounting to the donor’s closest relative (other than the attorney) or to
anyone interested in the donor' s estate. Manitoba does the firs. New Brunswick
does the second.

[88] The requirement need not beonerous. It would be cheap. It would have
much of the benefit of supervision by a public official but would not require a
publicly-funded system of supervision. It would be effective in a particular case
only if there is some person who meets the statutory qualification and who is
interested enough to insist upon receiving the accounting. It would, of course, have
to be designed so that it would be an instrument of enlightenment and containment,
not an instrument of harassment of attorneys. There may be cases in which adonor
of an EPA would not want any other family members to be involved.

[89] One problem area associated with EPAs seems to be that a family member-
attorney may use an EPA to keep everyone else off the turf, and a requirement of
accounting to another family member would stop the attorney from doing so. It
would not, of course, be useful in casesin which there isno vigilant person
around.

iii. Requirement of more than one attorney

[90] If there are two attorneys, each should be able to guard against abuse of the
EPA by the other. The device may, however, be cumbersome, and it is not unlikely
that one attorney will ddegate much power to the other, so that there will gill be
potential for abuse.

iv. Requirement to pass accounts

[91]  The procedural protection that is prescribed for trustees under the
Dependent Adults Act but not for EPA attorneys is a periodic passing of accounts.
The requirement isthat a trusee under the Dependent Adults Act must file
accounts with the Court every two years and must apply to have the accounts
passed. If asimilar requirement were imposed on an EPA attorney, the attorney
would be conscious at all times of the need to keep proper records and of the need
to ensure that their actions would stand up under examination.
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[92]  Therequirement would have the disadvantage of imposing a significant
periodic cost on the donor’s estate. Further, it would be fully effectiveonly if some
arrangement was made to ensure that attorneys complied with it.

v. Registry of EPAS
[93] England, Scotland and Ireland require EPAs to be registered with the

appropriate court, which then has broad supervisory powers to determine quegions
arising under EPAs, including a power to revoke an EPA. While bringing in active
court supervison would add cost and erect hurdles that would impede the
administration of donors' property, it might help to inhibit abuse.

[94]  Another possible approach would be to require registration of EPAsin a
publicly-maintained registry, coupled with a requirement of payment of
registration fees, which would maintain a system of spot audits of attorneys’
records. This again would add cost.

[95] Objections to any registration requirement might be expected on grounds of
privacy. The requirement would therefore have to be shaped so that it would
convey sufficient information to those who need to know, while protecting the
essential privacy of the donor and the other persons involved.

[96] The execution of EPAsis a private matter. If aregistration requirement isto
be effective, it will be necessary to ensure that regigration takes place. Thismight
be done by a provision that no one is entitled to deal with an EPA attorney unless
the EPA bears the appropriate registration stamp.

vi. Security

[97] A possible safeguard would be arequirement that an EPA attorney provide
security, whether on property or by posted bond. Thisis mentioned because it is a
logical possibility, but both the desrability and the practicality of recommending
the establishment and enforcement of such a safeguard are doubtful.

I. Conclusion with Respect to Springing EPAs

[98]  Springing EPAs are devices which are intended to allow people to choose
those who will look after their affars and themselves in the event of mental
incapaci ty; to avoid expensive and embarrassing court proceedings; and generally
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to provide a cost-effective and efficient administration of aperson’s financial and
personal affairs by attorneys and agents of their choice.

[99]  On the other hand, springing EPAS give extensive powers to the trused
persons. There is no effective way of ensuring that donors of EPAs will choose
attorneys who are honest and responsible. Even if a choice is apparently a good
one at the time it is made, there is little to protect the donor against the pillaging of
the donor’ s property, and the attorney is likely to have much to gain from the

pillaging.

[100] The Power s of Attorney Act emphasizes the freedom of choice, cost-
effectiveness and efficiency factors very strongly. This emphasis was increased by
the 1996 deletion of the initial requirements of solicitors’ certificates and statutory
information in relation to EPAs. Under the Act as it stands, the only effective
safeguard at any stage is the power of an “interested person” to apply to the court
for an accounting or for the termination of an EPA . The effectiveness of this
safeguard is dependent upon there being an “interested person” who is well-
enough informed, sufficently risk-friendly and well-enough disposed, whether
through good f eeling or desire to protect expectations from the donor’s or maker’s
estate, to bring on a court application.

[101] We have not made an inquiry into the relative incidence of abuse of
springing EPAs and trusteeships under the Dependent Adults Act. We have had
some anecdotal suggestions that the experience is not dissimilar, that is, that,
despite the closer Court supervision under the Dependent Adults Act, financial
abuse by trustees occurs.

J. List of Issues with Respect to Springing EPAs

ISSUE No. 1

Does the incidence or possibility of abuse of springing EPAs
make it desirable for the law to adopt an additional safeguard
or safeguards against abuse?



ISSUE No. 2

If it is desirable for the law to adopt an additional safeguard
or safeguards against abuse of springing EPAs, which of the
following safeguards should be adopted:

Safeguards to ensure donor’s informed consent

1. Requirement of special qualifications for a witness to a
springing EPA.

2. Requirement of a lawyer’s certificate that the EPA has
been explained to the donor.

3. Requirement of an information statement signed by the
donor to be included in or attached to a springing EPA.

4, Physician’s certificate that the donor is capable of
understanding the effect of creating a springing EPA.

Information for attorneys

Requirement that EPA attorneys be given information as to
their duties, whether by such means as lawyers’ certificates,
statutory information statements, or otherwise.

Triggering event safeguards

Variation of the present default provision for a declaration by
two physicians that the donor of an EPA is mentally
incompetent or infirm.

Accountability safeguards

1. Supervision by a public functionary.

2. Accounting to a relative.

3. A requirement of more than one attorney.

4 A requirement to bring accounts to the Court
periodically and have them passed.

5. A requirement of registration of springing EPAs in a
public-maintained registry, with or without additional
Court supervision.

6. A requirement that the attorney post security.

Other safeguards
Should a safeguard or safeguards not discussed above be
adopted?

23
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K. Continuing EPAs: Possible Safeguards

[102] The basic purpose of acontinuing EPA, that is, an EPA that continues
after mental incompetence is, in part, the same as the basic purpose of an EPA that
comes into effect upon mental incompetence: it is to provide for the cheap and
efficient administration of the donor’s affairs by atrusted attorney. Many of the
same considerations theref ore apply.

[103] There are, however, differences between the stuation under a continuing
EPA and the situation under aspringing EPA:

. until mental incapacity supervenes, the situation under a continuing EPA is
different from the situation under a springing EPA because the donor is able
to manage their own affairs, and it may be thought that they should be | eft
alone to do so. On this view, no stateinterferenceis justified while the
donor remains mentally capable.

J the supervening mental incapacity of the donor does not affect the validity
of a continuing EPA, which isvalid both before and after the mental
incapacity. There is therefore no practical compulsion on the attorney to
bring attention to the fact of mental incapacity, so that a continuing EPA is
even more privatethan a springing EPA.

[104] We suggest that the reader who thinks that a specific safeguard should be
adopted with respect to a springing EPA give condderation to the similarities and
differences between a continuing-EPA situation and a springing-EPA situation,
and consider whether the adoption of the same saf equard is justified or desirable
for continuing EPASs. If digposed to recommend the adoption of the same
safeguard, the reader should consider whether the safeguard should apply from the
timewhen a continuing EPA is granted, or whether it should apply from the time
when the donor loses mental capacity. If the latter, consideration should also be
given to ways of bringing the safeguard into effect on the donor' s mental
incapacity.
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L. Listof Issues with Respect to Continuing EPAS

ISSUE No. 3

Does the incidence or possibility of abuse of continuing EPAs
make it desirable for the law to adopt an additional safeguard
or safeguards against abuse?

ISSUE No. 4

If it is desirable for the law to adopt an additional safeguard
or safeguards against abuse of continuing EPAs, which of the
safeguards that should be adopted for springing EP As should
also be adopted for continuing EPAS?






APPENDIX A
SAFEGUARDS UNDER EPA LEGISLATION

This Appendix summarizes the safeguards in the EPA legislation in the
following jurisdictions:

1. Canadian jurisdictions. Alberta, British Columbia, Manitoba, New
Brunswick, Newfoundland, Nova Scotia, Ontario, Prince Edward Island
and Saskatchewan. It gppears that there is no EPA legislation in Quebec or
in the 3 territories.

2. Austr alian jurisdictions. The six states and the two territories.
3. UK. England, Scotland and Northern Ireand.

4, New Zealand.

5. California.

The following headings “ Execution Safeguards”, “Trigger Safeguards’ and
“Supervisory Safeguards’ summarize only the Canadian jurisdictions. Some
particul ars with respect to the other jurisdictions follow.

EXECUTION SAFEGUARDS
1. Capacity

Ontario. Must know listed things, including possibility that attorney could

misuse authority.

Donor does not necessarily have to be able to manage property at time of

execution.

2. Writing and signature required
All jurisdictions.

27
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3. Witnessrequired
All jurisdictions.
Alberta. Excludes attorney, person signing for donor, and spouses of donor,
attorney and person signing on behalf of donor.
BC. Excludes attorney and attorney’ s spouse.
Manitoba. Must be marriage commissioner, police officer, notary, lawyer,
justice of the peace, or provincial or superior court judge. No explanation
by the witnessrequired. Attorney and spouse excluded.
New Brunswick. Excludes donee.
Newfoundland. Excludes attorney and spouse.
Nova Scotia. Excludes attorney and spouse.
Ontario. Excludes attorney and attorney’ s spouse or partner; grantor’s
spouse or partner; child or accepted child of grantor.
Prince Edward I sland. Excludes attorney and spouse.
Saskatchewan. Excludes attorney and spouse.

4. Lawyer’s certificate
Albertainitially required a lawyer’s certificate, but the requirement was
repeal ed.

TRIGGER SAFEGUARDS

1. Machinery for making declar ation of occurrence of event
Alber ta. Donor may name one or more persons (including the attorney) on
whose written declaration the specified contingency has occurred. If a
person is not named, or if the person named cannot act, two medical
practitioners may declare that the event has occurred.
Manitoba. Court order on application of Public Trustee, nearest relative or,
if court permits, an interested person.
Ontario. Either: an assessment by an “assessor”, who is of a class
prescribed by regulation, or a certificate of incapacity under Mental Health
Act.
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SUPERVISORY SAFEGUARDS

Duty to act

An attorney who has accepted the power has a duty to act upon actual or
imputed knowledge of incapacity.

Alberta.

Manitoba

Duty to protect donor’sinterestsimposed by legislation

Alberta.

Manitoba. Manitobaimposes a statutory standard of care.
Newfoundland. Protect best interests; liability for failure with good faith
exception; trustee.

Accounting

Alberta. Application to court by interested person.

Manitoba. Duty to provide accounting to named recipient or nearest
relative. Court may order.

New Brunswick. Accounting to person having interest in estate, or other
permitted person.

Newfoundland. Application to court by interested person.

Nova Scotia. Court on application. Also require attorney to show cause for
attorney’ s failure to do anything that the attorney is required to do.
Prince Edward Island. Person interesed in estate, permitted person or
Public Trustee may apply. Attorney must passaccounts if order made.

Termination by court order

All jurisdictions have some provision for termination by court order, either
directly or by appointment of some form of committee or administrator or
by removal of attorney.

Court substitution of attor ney

New Brunswick. Application of Administrator of Estates or person having
interest in estate, or other person permitted by court.

Newfoundland. Application of person having interes in estate or other
permitted person.
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Nova Scotia.
Prince Edward Island. Person intereged in estate, permitted person or
Public Trustee may apply.

6. Variation of donee’s powers
New Brunswick.

7. Filing or registration
Manitoba. Donor or attorney may file with Public Trustee.

UNITED KINGDOM LEGISLATION

England

J EPA must include prescribed explanatory information, Lord Chancellor
having power to mak e regulations.

o Before the attorney can exercise a power under an EPA, the attorney must
register the EPA with the Court on notice to the donor and certain persons
prescribed by regulation, with provision for objection on grounds of
prematurity, fraud/duress, or unsuitability of attorney.

. Application for registration is to be made only when donor isor is
becoming mentally incapable. Then the Court has broad powers to make
orders or determine questions regarding the EPA. Revocation if court so
directs on exercising its powers under Part VIl of Mental Health Act 1983.
It seems that the “court” isthe Court of Protection: s. 13 defines the court as
“the authority having jurisdiction under Part V11 of the Mental Health Act
1983” and s. 10 refers to the Court of Protection. Part VII is made
applicable by s. 10: it looks asif there are “Visitors'. Elaborate st of rules
prescribed.

Scotland

Similar to English Act.

J Solicitor s certificate that donor understood the effect of the EPA, and no
fraud or duress.

L Attorney may be required to be supervised, to submit accounting, or power
may be revoked.
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. Copy to donor on regidration.
J Attorney to keep records of exercise of powers.
J Public Guardian has the function of investigating any circumstances made

known to him in which the property or financial affairs of an adult seem to
be at risk.

Northern Ireland
Similar to English statute. Registration. Must contain regulation-prescribed
explanatory information and statement that information was read to donor.

REPUBLIC OF IRELAND

Similar in concept to the English statute. EPA naming spouse invalidated upon
divorce or judicial separation, written separation agreement or protection order
against the attorney. Registration required, on notice. Court has broad powers to
alter, revoke or manage EPA, including requiring accounting. Under s. 5, the
Minister can make regulations ensuring that a power contains adequate
information as to effect, and requiring inclusion of statement that donor has read,
and a statement by a solicitor that the solicitor is satisfied that the donor
understood the effect of creating the power and there is no reason to suspect fraud.
Regulations can also include requirement for statement by regigered medical
practitioner that the donor had the capacity, with the assistance of explanations, to
understand the effect.

Regulations

o Require witness other than attorney, and attorney’ s signature must be
witnessed by someone other than the donor and another attorney.

o Require a solicitor’s certificate of interview; satisfaction that donor
understood the effect of creating an EPA; and document is not result of
fraud or undue pressure.

. Medical practitioner’s statement that donor was capable of understanding
the effect of creating an EPA.
. Notice by donor to at |east two people of execution of EPA, including

living-together spouse, or, if none, to child or alternatively other relative.
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AUSTRALIA

Australian Capital Territory

J Two witnesses neither of whom is the attorney or a relative of the donor or
attor ney.
. Duty to act asdonor would have acted, taking into account need to prevent

donor from becoming destitute and maintaining pre-incapacity life style.

. No conflict of interest; keep property separate; keep proper accounts; may
be required to provide accounting; liability f or breach of duty.

. Power of court to alter or revoke EPA powers.

New South W ales

J Execution attesed by prescribed person (not the attorney), who must certify
that the witness explained the effect before execution.

J Court can remove and substitute, and can order an accounting.

Northern Territory

. Registration required.
. Witnesswho is neither the attorney nor aclose relative of the attor ney.
o Court may

- order accounting or audit.
- revoke or alter any of the terms.

Queensland

. Witness.

. Must be “eligible’.

. Must sign certificate that donor had the necessary capacity.

. Duty to exercise power honestly/reasonably diligently. Liablefor breach.
o Attorney must

- keep accurate records.
- keep property separate.

J Transaction between donor and attorney/rel ation/business associate
presumed induced by attorney’ sundue influence.

South Australia
J Witnessed by person authorised to take affidavits.
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. Liable for failure to act with reasonable diligence to protect donor’s
interests.

J Offence not to keep accurate records, and may have to provide accounting.

J Beneficiary under donor’s will can apply for remedy for disproportionate

advantage enjoyed by beneficiary occasioned by attorney’ s exercise of

powers.

Tasmania

. Two non-party witnesses.

. Liability for failure to exercise powers to protect donor’ s interests.
Victoria

J Two witnesses, attorney excluded.

. Court may revoke power.

Western Australia

o Two witnesses, both authorized to take declarations.

o Liability for failure to exercise reasonable diligence in protection of donor’s
interests.

. To keep accurate records.

. Endures if instrument declares power continues despite mental incapacity or

during period when “B oard” declares no capacity.
J Board may order accounting, audit, or vary or revoke EPA.

NEW ZEALAND

. Witness required.

J Court powers to alter, revoke, and give directions, including accounting.
. Court can review attorney’s decisions.

o Attorney

- not to enter into transaction with conflict.

- keep property separate.

- keep proper accounts and provide accounting.
- liabl e for loss due to breach of duty.
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CALIFORNIA

. Notary public or two witnesses other than attorney.

. Warning statement re gravity of EPA.

. Termination of attorney marriage with donor terminates EPA.
. Attorney may revocably delegate mechanics but remains liable.
. Prudent person standard, or reasonable person with skills.

. Act in donor’s interest and avoid conflicts.

. Property separate.

J Contact and communication, and follow directions when practicable.
. Record transactions and account.

J Authority revoked if attorney violates fiduciary duty.





