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I
INTRODUCTION

Claude Couture
Nathalie Kermoal

In December 1999, at the MacDonald Hotel in Edmonton, the Faculté Saint-
Jean of the University of Alberta and the Association canadien-francaise de
I’ Alberta, in collaboration with the Centrefor Constitutional Studies, organized
a symposium on Canadian federalism and national identities. Some forty
specialists from severa regions of Canada and from Québec were brought
together. Thisdouble-sized special issue of the Review of Constitutional Studies
islargely made up of texts from that symposium.”

Twenty years after the adoption of the Constitution Act, 1982 and ten years
after the rgection of the Charlottetown Accord, constitutiona literature
continuesto reflect the essential concerns about Canadian distinctiveness. Thus,
the fact that Canada has the Charter of Rights and Freedoms, entrenched in the
Constitution of aconstitutional monarchy, reflects both the American influence
and the British influence on Canadian political institutions.

This double influence hasled to some questioning of the ideological origins
of Canada.' Over the course of the last decade, several Canadian intellectuals
havetried to respond to this question through the American tradition of debates?
between, on one hand, the supporters of Louis Hartz and the theory of
“Lockean” fragment ideol ogy (John Locke) and, ontheother hand, the humanist
civic paradigm developed by J.G.A. Pocock in a book, published in 1975,
entitled The Machiavellian Moment. In the first case, John Locke, described as
thesymbol of Americanindividualism, isthe protector of Americaninstitutions.
In the other case, Machiavelli is the symbol of the American political culture,
symbolizing on the contrary the struggle against the corruption created by
commerce and, unlike materialism, theideal of civic participation by citizensin
the political process.

" We would like to thank the Office of the Vice-President Research of the University of
Albertafor its financial contribution.

! P.J. Smith, “The Ideological Origins of Canada” (1987) 20 Can. J. Poli. Sci. 3.
B.Bailyn, Theldeological Originsof the American Revolution (Cambridge: Belknap Press,
1967); G.S. Wood, The Creation of the American Republic 1776-1787 (Chapel Hill:
University of North Carolina Press, 1969); J.G.A. Pocock, The Machiavellian Moment
(Princetown: Princeton University Press, 1975).
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Moreover, writers such asMicheal Ignatieff* have made afortune by writing
about the dichotomy between civic nationalism and ethnic nationalism. In some
ways, this dichotomy is not new. In fact, as Anthony D. Smith* has recently
shown (by revisiting a theory first developed by Hans Kohn®) that in the
nineteenth century, people were already making a distinction between: 1)
organic nationalism (resulting from biological, linguistic, territorial or other
determinism) and 2) voluntary nationalism (based on the free agreement of
individuals to belong to a whole called a nation and to respect the rules of life
in a society while having a specific identity). Smith, however, and before him
|saiah Berlin® also noted that these two poles were often found within the works
of some authors, even when those authors represented of these two options.
Rousseau would be one example.

In 1762, Rousseau defended the idea that the nation was a contractual and
voluntary agreement dedicated to the preservation of liberty, justice and
equality. Yet, in 1765, in response to the Corsicans, he praised the merits of a
Spartan spirit and alife in harmony with nature. In a constitutional project for
Corsica, he added: “The first rule that we must follow is that of national
character. Any people has, or should have, its own character; if they lack this
distinctive character, one must be obtained for them.”’

To the Poles, in 1772, he preached the need to preserve and to cultivate,
through national education, traditional rites, culture, language, festivals; inshort,
the symbols necessary for preserving the distinctive character of the Polish
nation. According to some commentators, this suggests that for Rousseau, the
nation was not only amatter of will and of goals but also a question of identity
based on the tradition of a specific culture. But, at the same time, in his
Correspondance générale, Rousseau continued to defend the idea of the
correction of the national character by legislative means or through education.
“The country existsin relationship with the State.”®

This tension between the nation and civilization, between political will and
culture can aso be found in Herder’s philosophy, athough he is generally
associated with the organic concept of the nation.® It is Isaiah Berlin who
pointed out this tension in Herder. On the one hand, Herder defended the idea

M. Ignatieff, Blood and Belonging: Journeysinto the New Nationalism (Toronto: Penguin
Books, 1993).

A. D. Smith, The Nation in History: Historiographical Debates about Ethnicity and
Nationalism (Hanover: University Press of New England, 2000).

H. Kohn, Nationalism, Its Meaning and History (Princeton: Van Nostrand, 1955).

I. Berlin, Against the Current: Essays in the History of Ideas, H. Hardy, ed. (London:
Hogarth Press, 1979).

Smith, supra note 4 at 8.

® lbid.

Berlin, supra note 6.
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of amoral equivalence between cultures and the importance for the individual
to recognize himself as being truly freein ahistory and in a culture. Vernacular
languages and cultures are the authentic expressions of collective identity. But,
on the other hand, Herder also insisted on the importance of education, of
individual improvement through reason. Thereis, therefore, also an el ement of
progress — even of contract — in Herder.

This debate and these tensions, sometimes among the authors themselves,
intensified after 1870, notably in France and Germany. Thus, in 1882, in
“QU’ est-cequ’unenation?” (“What isaNation?’), Renanwrote: “Thenationis
thus solidarity on alarge scale, constituted of afeeling of sacrifice toward the
past and the future. It presupposes a past, but it is also marked, however, by a
tangible fact, consent, the clearly expressed wish to live communally.”*° Once
again, we find this tension between the organic (the past, history) and
commitment.

The third tradition is British. First, Edmond Burke defended the idea of
national memory and tradition against the nationalism of the French Revolution
of 1789, which was based on reason and equality. Similarly, for Lord Acton, the
nation isthe bulwark of “self-government” against the excesses of the power of
the State in a world that is naturally unequal. Burke and Acton criticized the
French model, described as “ continental,” as going against nature by pushing
equality and reason, which can destabilize society. For Acton, the continental
theory of the nation was a step backward because it creates a false unity.**
Rather, the nation must allow the emergence of individual liberties. Thus, Lord
Acton saw in nationalist France the aberration of equality, which Renan, from
his perspective, saw in German linguistic determinism.

These three model s (but with the same fundamental tensions since the same
tension exists among the British, between nature which created inequality and
the nation which must function as acounterweight to the State), gaveway inthe
twentieth century to four other models that repeated the same fundamental
contradiction. These models are: the modernist model, the primordialist modd,
the feminist model and the perennialist models.

The essential proposition isthat nationalist ideol ogies and the whole United
Nations system are modern — recent in chronological terms and as a
phenomenon. They resulted from the German romanticism and rationalism of
the Enlightenment in a quest for a mythical equality (Kedourie).*® Nations and
national identities are also recent (sixteenth century for some, eighteenth and

' E. Renan, Oeuvres Complétes, vol. 1 (Paris: Calman-Levy, 1947) at 204.
' J. Acton, The History of Freedom (London: MacMillan, 1907).
2 E. Kedourie, Nationalism (London: Hutchinson, 1960).
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nineteenth century for others, according to Hobsbawn®). The dlites of pre-
modern societies were too isolated to be able to influence in any way the
identities of peasants organized aong vertical and folkloric cultures.
Modernization also widened the chasm between the various categories of
individuals, eroding traditions while simultaneously creating a nationalist
movement for maintaining traditional identities. Thus, in somecountriesformed
by different ethnic groups, modernization has created nationalism among groups
who were unable to adapt to a modernity based on a culture of knowledge.
Nationalism creates nations, not the other way around. Nations are cultural
constructions and artifacts created by elites (for example, Pakistan, in Eric
Hobsbawn’s opinion).

In the modernist approach, nations are described as a recent phenomenon
because they are linked to the appearance of modern means of communication
(including the printing press in the fifteenth century) that made it possible to
invent and imagine the nation (Benedict Anderson). The nation is an imagined
community, according to Anderson** because modern communication methods
allow thousands/millions of individual swho do not know each other to sharethe
same identity.

As far as the primordialists are concerned, the essential principle is that
certain cultural attributes predate peopl€e’ s lives and transcend rational choices
and political calculations. These attributes are family relations, language,
religion, customs, territory, etc. These attributes provide a sense of community
belonging to what is known as the ethnic community and these communities
form the basis for what has become nations and nationalism. Nations thus are
founded on a complex and vital, even primordial amalgam, one that is not
strictly functional as the modernist concept would have it. Clifford Gert™ also
developed this approach, which consists of treating culturing phenomena
according to “athick description,” that is, that an entire culture is a network of
linked signs.

For their part, some feminist writers, such as Nira Y uval-Davis,*® consider
that the articulation of the issue of sexual genders is at the heart of the
transmission of nationa identities or ethnic symbols. Women play this
fundamental role, all the while being the objects of complete repression or an
absence of rightsor of political recognition. Somewriters, referring to Foucault

¥ E.J. Hobsbawn, Nations and Nationalism Since 1780: Programme, Myth, Reality
(Cambridge: Cambridge University Press, 1990).

4 B. Anderson, Imagined Communities: Reflectionsonthe Origin and Spread of Nationalism,
rev. ed. (London: Verso, 1991).

'S C. Geertz, The Interpretation of Cultures: Selected Essays (London: Fontana, 1973).

* N.Yural-Davis & D. Stasiulis, Unsettling Settler Societies: Articulations of Gender, Race,
Ethnicity and Class (London: Sage, 1995).
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or Gertz, have demonstrated the importance of women in national symbolism
or in repression (Anne McLintock™).

Finally, one last stream: perennialism. First of al, according to continuing
perennialism,® nations preceded modernity and the recent forms arein effect a
continuity of ancient national forms. Ethnicity is at the basis of nations and, in
particular, the oral traditions of ethnicity are the roots of anation. Ethnic groups
become nations when they produce vernacular languages, vernacular literature
and they are affected by the pressures of the State. Under these conditions, the
nation is a strictly Christian phenomenon as only Christianity has validated
vernacular languages, according to Hastings. The Jewish people are shown in
the Old Testament asthefirst nationalist people to have a vernacular language.
The second national people were the English people and their neighbours (the
British). Findlly, al of the post-1789 peoples.

For the supports of recurrent perennialism, the ancient peoples are aso
nations (languages, states, specifics) but ones that have not necessarily known
continuing nationalism.™ Once again, the Jewish people serve as an exampl e of
a very nationalist people, notably during the events such as the revolt of the
Maccabees against the Seleucid king, Antiochus IV Epiphanes (167 B.C.E.) or
the creation of Zionism at the end of the nineteenth century. Thus, theideais
that nationalism predates modernity and has had periods of affirmation or
periods of silence, whence the recurrence of the phenomenon. It is therefore
believed that these different schools of thought reflect enormous contradictions
in the way of theorizing nationalism and nations and, consequently, political
regimes — such as federalism — which reflect these tensions in the birth of
nations.

So, thetextsreproduced inthisspecial edition perfectly reflect thesetensions
expressed in international literature as well as the complexity of the ethics of
nationalism and its relation to federalism.?® For example, lan Angus and Jules
Duchastel, each in their own way, explore the political aspects of the question
of citizenship within Canadian Federalism. First, lan Angus examines the idea
of exclusion and the devolution of socia integration, phenomena that have
marked Canadian politics, and juxtaposesit with theideaof inclusion and social
citizenship that he believes to be preferable to the former. He rgects the thesis
that arguesthat new identities|ead to the fragmentation of Canadian society. He
argues that the failure of Federalism — partly due to its colonial heritage— is

' A. McClintock, A. Mufti & E. Shohat, eds., Dangerous Liaisons: Gender, Nation, and
Postcolonial Perspectives (Minneapolis: University of Minnesota Press, 1997).

® A. Hastings, The Construction of Nationhood: Ethnicity, Religion, and Nationalism
(Cambridge: Cambridge University Press, 1997).

¥ See Smith, supra note 4.

2 M. Moore, The Ethics of Nationalism (Oxford: Oxford University Press, 2001).

2002
Revue d’ éudes constitutionnelles



Introduction Vi

responsible for such devolution. In order to achieve arelatively just society and
for Canadato finaly enter the postcolonial era, Angus proposes an “umbrella
State” model. He goes so far as to suggest the abolition of the symbol of the
monarchy in Canadian federal institutions.

To the theme of the fragmentation of societies, Duchastel adds the
phenomenon of globalization. Over the last few years we have been seeing a
profound mutation of citizenship and political institutions. The Canadian
concept of universalist citizenship has slowly given way to a particularist
concept of thecitizen. Moreover, we are al so witnessto the renewed questioning
of the balance between political institutions and a reprivatization of public
spaces. The model of a confederal union for Canada, able to take into account
the complexities of national and cultural identities, is of particular interest to
Duchastel. Canada could then serve as “a laboratory for the reinvention of
political regulation in the context of an evermore inescapable complexification
of societies and globalization.”

Underlying the question of citizenship isalso that of the place of Aboriginal
peoples in the Canadian federation. For about a decade now, governmental
autonomy and territorial claims have been at the centre of the debate. In August
1998, after a century of struggle, the Nisga a of Northwest British Columbia
signed a treaty. The federal and provincial governments thus recognized the
Nisga a sinherent right to autonomous government. Through an analysis of the
terms of thetreaty and of the discussions surrounding thisissue as devel oped by
the Aborigina |leaders since the Charlottetown Accord in 1992, Claude Denis
reveals that federal and provincial government pressures altered the very
meaning of this notion. He questions how to determine if such a system of
governmental autonomy really accomplishes the goals that the Aboriginals
leaders have set. He ends by emphasizing that coloniaism is still firmly
anchored in Canadian mentality.

From his perspective, André Légaré examines the symbolic and spatial
construction of Nunavut, as well as the impact of the birth of aterritory on the
collective identity of the Inuit. Légaré tries to understand how a region is
constructed from specific cultural traits and how such aregion isused to create
a collective identity. Then again, the author emphasizes the fact that the
redefinition of the Aboriginal collective identity of Nunavut is carried out
through a non-Aboriginal process, that is, through that of the Canadian
government, a viewpoint that is echoed in the analysis by Richard Devlin and
Alexandra Dobrowolsky on the constitutional position of Alan Cairns on
Aboriginals.

The question of the survival of Francophone communities outside Québec
also leads to many debates, as much among Francophone specidists as
Anglophone. Some, with numbers to support them, go so far as to preach the
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disappearance of these minorities. However, for Edmund Aunger, the “funeral
ispremature.” While he does not question their fragility and their vulnerability,
he demonstratesthat thereality ismuch more complex that it seems. In addition,
he refutes two other accepted ideas: that the socia condition of Francophone
minorities has become impoverished, and that the political role of Francophone
minorities isinsignificant.

However, according to Michel Seymour, the dynamism and the expansion
of Francophone communitiesis not enough to bridge the gap that has been dug
between Quebeckers and the Francophone minorities. It is around the theme of
the French-Canadian nation that the fissure began. For Quebeckers, it no longer
exists, while for the majority of Francophones living elsewhere in Canada, it
does. Thesetwo visions of identities are, at first glance, irreconcilable. In order
to put an end to this mutua incomprehension, Seymour advocates the
establishment of the depoliticization of therelationshipsthat national minorities
maintain with their respective national majorities. In choosing this option,
Canadian Francophones “would probably see a new feeling of profound
empathy arise in Québec and would see the rapid growth of the desire by
Québec to greatly increase partnerships with Francophones living elsewherein
Canada.”

For over thirty years, the welfare state and liberaism have marked the
political geography of Canada. The welfare state was perceived at the time as
asign of maturity, anecessary precondition to political stability and to acertain
degree of socia cohesion, while putting an end to “ideology.” However, this
postbellum consensus was brought back into question, starting in the 1980s,
giving way to what Janine Brodie calls “the neo-liberal globalization” which
includesnotionssuch asprivatization, deregul ation, free marketsand theerosion
of the public sector. The author examines the elusive search for Canadian
identity in an eraof liberal globalization. She proposesthat the State has always
been acentral actor in the creation of the perceptions of self and of the collective
and tries to determine if the Canadian national identity can be preserved and
how it can be done in such aframework.

In Canada, neither the defense of Canadian Federalism, nor the intransigent
promotion of Québec sovereignty appearsto besatisfactory. For GillesBourque,
“any solution must necessarily satisfy this dual requirement of political
recognition of the Québec nation and the fully democratic character of the
desirable partnership between Québec and Canada.” However, the longevity of
the Canada/Québec debate has had a tendency to overshadow two most
important phenomena: the neo-liberal State and globalization. The author
maintains that it is in reference to this new context that we must ponder the
guestions of Federalism, identity and national issuesin Canada. He addsthat the
sharing of sovereignty within a confedera union or amultinationa state could
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eventually serve as the model for the formation of supranational democratic
institutions.

Despite appearances, Canadaremains a society with no political foundation.
According to Daniel Jacques, this absence of afoundation isat the origin of the
confusion of allegiancesthat affect this country. To escape the impasse, severa
projects have been proposed, including the politics of recognition. He believes
that the language being used does not allow usto think of anation and that there
exists a considerable risk that the strictly political meaning of the idea of the
nation will be obliterated. To achieve area foundation for this country, it is
imperative that Francophones and Amerindians be able to live their cultural
bel ongingnesswith no restrictionswhatsoever. To do this, the transformation of
the Canadian political space must necessarily go through a restructuring of
ingtitutions on the basis of an explicit recognition of the multinational character
of the country. This “presupposes that English Canada is able to accept,
transcending itsimperial heritage, the actual character of its historical reality.”

Samuel LaSelva examines the political visions of John A. Macdonald and
Pierre Elliott Trudeau. In redlity, for the mgority of Canadians, these two men
were the only ones to successfully define the very essence of the country. Yet,
Canada transformed itself into a country that is, so to speak, impossible to
govern. If nothing changes, Canada is destined to be fragmented and will be
made up of antagonistic cultural solitudes. For LaSelva, Québec isalso destined
for that fate because it is made up of significant minorities, Aborigina nations,
multicultural groupsand large Anglophone popul ations. So, how to reconcilethe
differences? By making way for apolitical vision as old as Confederation: that
of Georges-Etienne Cartier.

Thefate of Québecisof interest not only to political scientistsand historians
but al so to philosophers. Charles Taylor examined thisquestion, but heisnot the
only one, asthe German phil osopher, Jirgen Habermas al so pronounced himsel f
on the Québec “case.” Consequently, Donald Ipperciel tries in his article to
cover all the subtleties of the Taylor/Habermas debate.

On the surface, the political and cultura division between Québec and the
Canadian West seemsvery serious. However, for Barry Cooper, the seriousness
of the situation has been greatly exaggerated. Through an anaysis of Lord
Durham’ sReport, Cooper demonstrateswhy Québec will not separateand inthe
event that, someday, it were to become independent, it would make no
difference to Canada.

Diane Lamoureux exposestheimportance of the dimension of identity inthe
Québec discourse. What particularly drew her attention was the “the transition
of a project to justify Québec sovereignty in terms of national oppression to a
justification in terms of national affirmation.” She then proceeds to an
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“overview of the fluctuation of the Québec identity and its conjugation as a
result of distinct and entangled temporal registers’ and ends her analysison a
more theoretical note by raising the political problems that such arecourse to
identity poses.

Finally, Gordon Laxer puts forward a scenario for the future. According to
him, no one seems concerned about finding anintermediate sol ution between the
status quo and secession. He proposes to consider the option of Québec
asymmetry and explores the conditions that would render such an arrangement
politically viable. In conclusion, he maintains that the formation of atripartite
national alliance (English Canada, Québec, First Nations) would make it
possible to counter global corporatism and market forces.

2002
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Claude Couture
Nathalie Kermoal

Endécembrede 1999, al’ Hotel M cDonald aEdmonton, |aFaculté Saint-Jean
del’Université del’ Albertaet I’ Association canadienne-francaise de |’ Alberta,
avec la collaboration du Centre d’ éudes constitutionnelles, organiserent un
colloque sur lethemedu fédéralisme canadien et desidentités national es. Furent
réunis une quarantai ne de specialistes provenant du Québec et desautresrégions
du Canada. Cedoublenuméro spécial delaRevued’ éudes constitutionnellesest
constitué, en grande partie, de textes provenant de ce colloque.”

Vingt ans apres |’ adoption de la Loi constitutionnelle canadienne et dix ans
apres le rejet de I’ Accord de Charlottetown, la littérature constitutionnelle
continue arefléter des préoccupations essentielles sur la spécificité canadienne.
Ainsi, le fait que le Canada ait une charte des droits et des libertés, enchassée
dans la Consitution d’'une monarchie constitutionnelle, refléte a la fois
I’influence américaine et I’ influence britannique danslesinstitutions politiques
canadiennes.

Il a résulté de cette double influence un certain questionnement sur les
origines idéologiques du Canada.! Au cours de la derniére décennie, plusieurs
intellectuel s canadiens ont tenté de répondre a cette question en s'inspirant de
latradition américaine des débats’ entre, d’ unepart, les partisansde Louis Hartz
et lathéorie du fragment idéol ogique « lockean » (John Locke) et, d' autre part,
le paradigme civigque humaniste dével oppé par J.G. Pocock dansun livre publié
en 1975 et intitulé The Machiavillian Moment. Dansle premier cas, |e protecteur
des institutions ameéricaines serait John Locke, décrit comme un symbole de
I’individualisme américain. Dans |’ autre cas, |le symbole de la culture politique
américaine serait Machiavel, qui symbolise au contraire la lutte contre la
corruption créee par le commerce et, par opposition au matérialisme, |I’idéa de
la participation civique des citoyens dans |e processus politique.

* Nous remercions le Bureau du vice-président a la recherche de I’ Université de I’ Alberta
pour son appui financier.

P. J. Smith, « The Ideological Origins of Canada », CJPS/RCSP, XX:I, 1987, p. 3-29.
B.Bailyn, Theldeological Originsof the American Revolution, Cambridge, M ass., Belknap
Press, 1969; G. S. Wood, The Creation of the American Republic 1776-1787, Chapel Hill,
University of North Carolina Press, 1969; J.G.A. Pocock, The Machiavellian Moment,
Princeton, Princeton University Press, 1975.

Vol. VII,No.1& 2
Review of Constitutional Sudies



Introduction Xi

Par ailleurs, des auteurs comme Michael Ignatieff® ont fait fortune en
développant dans certains livres devenus des best-sellers la dichotomie
nationalisme civique et nationalisme ethnique. D’une certaine facon, cette
dichotomien’ est pasnouvelle. Defait, au 19° siecle, commel’amontré dansun
livrerécent, Anthony D. Smith? (qui reprenait unetypol ogied’ abord dével oppée
par Hans Kohn®) on distinguait déa entre : 1) le nationalisme organique
(résultant d’ un déterminisme biologique, linguistique, territorial ou autre,) et 2)
le nationalisme vol ontariste (fondé sur lalibre acceptation desindividus afaire
partie d’ un ensemble appel é nation et d’ en respecter les regles de vie en société
tout en ayant une identité spécifique). Cependant, Smith, et avant lui Isaiah
Berlin,® ont aussi fait remarquer que ces deux poles se trouvent parfois aussi a
I"intérieur méme de I'cauvre de certains auteurs, méme S ces auteurs
représentent I’ un ou |” autre des deux options. Rousseau serait un exemple.

En 1762, Rousseau a défendu I'idée que la nation était une entente
contractuelle et volontaire dédiée alapréservation de laliberté, justice, égalité.
Mais en 1765, en réponse aux Corses, il vanta les mérites de cultiver un esprit
gpartiate et une vie en harmonie avec la nature. Dans le projet de constitution
pour laCorseil rgjouta: “La premiére regle que nous devons suivre est celle du
caractere national. Tout peuple a, ou devrait avoir, un caractere propre; s'il lui
mangue ce caractére distinct, on doit lui en procurer un”.’

En 1772, aux Polonais, il précha le besoin de conserver et de cultiver, a
travers I’ éducation nationale, les rites traditionnels, la culture, la langue, les
festivals, bref les symboles nécessaires a préserver le caractére distinct de la
nation polonaise. Cela suggere, selon certains commentateurs, que pour
Rousseau la nation n’ est pas seulement une question de volonté et de but mais
auss une question d’identité fondée sur la tradition d une culture spécifique.
Mais en méme temps, dans sa Correspondance genérale, Rousseau a continué
adefendrel’idée delarectification du caractére national par voielégislative ou
par I’ éducation. “La patrie existe en relation avec I’ Etat” .2

Cette tension entre lanation et lacivilisation, entrelavolonté politique et la
culture se retrouve aussi chez le philosophe Herder pourtant généralement
associé a la conception organique de la nation.® C'est Isaiah Berlin qui afait
remarqguer cettetension méme chez Herder. D’ une part, Herder adéfendu I’ idée

M. Ignatieff, Blood and Belonging: Journeysinto the New Nationalism, Toronto, Penguin
Books, 1993.

A.D. Smith, The Nation in History, Historiographical Debates about Ethnicity and
Nationalism, Hanover, University Press of New England, 2000.

H. Kohn, Nationalism. Its Meaning in History, New Y ork, Van Nostrand, 1955.

I. Berlin, Against the Current, Londres, Hogarth Press, 1979.

Smith, supra note 4, alap. 8.

Ibid.
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d’'une égalité morale des cultures et I'importance pour I'individu de se
reconnaitre dans une histoire et dans une culture pour étre vraiment libre. Les
languesvernaculaireset |es cultures sont lesexpressionsauthentiquesd’ identités
collectives. Mais, d'autre part, Herder a aussi insisté sur I'importance de
I’ éducation, de I'améioration individuelle par la raison. Il y a donc aussi un
élément de progreés, voire de contrat, chez Herder.

Ce débat et ces tensions, parfois chez les auteurs eux-mémes, ont été
intensifiés aprés 1870, notamment en France et en Allemagne. Ainsi, en 1882
dans Qu’'est-ce qu’'une nation?, Renan €crivait : “La nation est ainsi une
solidarité a grande échelle, constituée d un sentiment de sacrifice vis-avis le
passeet lefutur. Ell présuppose un passe; maiselleest marquée, cependant, d’un
fait tangible, le consentement, le désir clairement exprimé de vivre en
commun”.*® Encore une fois, on retrouve cette tension entre I’ organique (le
passé, I’ histoire), et lavolonté.

Enfin, la troisiéme tradition serait britannique. D’ abord, Edmund Burke a
défendu I’ idée de lamémoire nationale et de la tradition contre le nationalisme
delaRévolution de 1789 fondé sur larationalité et |’ égalité. Defagon similaire,
pour Lord Acton, lanation est le repaire du “ self-government” contre les exces
de pouvoir de |’ Etat dans un monde naturellement inégal. Burke et Acton ont
reproché au modéle francais qualifié de continental d aller contre la nature en
forgant une égalité et une rationalité qui peuvent déséquilibrer la société. Pour
Acton, la theorl e continentale de la nation est retrograde parce qu’ elle crée une
fausse unité!. La nation doit plutét permettre I'éclosion des libertés
individuelles. Donc, Lord Acton (conservateur catholique) voyait danslaFrance
nationaliste I’ aberration égalitaire, ce que Renan voyait pour sa part dans le
déterminisme linguistique allemand.

Cestroismodéles(maisavec lamémetensionfondamentalepuisqu’il y aune
nettetension chez |es Britanniques entrelanature qui créel’ inégalité et lanation
qui doit servir de contrepoids al’ Etat), ont céde la place au vingtiéme siecle a
guatre autres modeles qui ont repris la méme contradiction fondamentale. Ces
modeles sont : le modele moderniste; le modéle primordiaiste; enfin, les
modeles féministe et perennialiste.

La proposition essentielle du modéle moderniste est que les idéologies
nationalistes et tout e systéme des Etats-Nations sont modernes, donc récentes
en date et en tant que phénomenes. Elles résulteraient du romantisme al Iemand
et durationalisme desL umiéresen quéte d' égalité chimerique (Kédouri g).”?
nations et |les identités nationales sont aussi récentes ( 16e siecle pour certal ns

10 E. Renan, Oeuvres complétes, t.1, Paris, Calman-Lévy, alap. 904.
| ord Acton, The History of Freedom, Londres, MacMillan, 1907.
2 E. Kedourie, Nationalism, Londres, Hutchinson, 1960.
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18evoir 19° siécle pour d’ autres, dont Hobsbawn®®). Les élites des sociétés pré-
modernes étai ent trop i sol ées pour pouvoir influer d’ unefagcon oud uneautre sur
les identités de paysans organises a partir de cultures verticales et folkloriques.
La modernisation a par ailleurs élargi le fossé entre différentes catégories
d'individus, alafois érodant les traditions et créant un mouvement nationaliste
de maintien des identités traditionnelles. Ainsi, dans certains pays formeés par
différentsgroupesethniques, lamodernisation acréele nationalismedesgroupes
qui n"ont pas su s adapter a la modernité fondée sur la culture savante. Le
nationalisme crée donc les nations et non I'inverse. Les nations sont des
constructions et des artéfacts culturels créés par les élites (par exemple, le
Pakistan, selon Eric Hobsbawn).

Les nations sont récentes parce qu’ elles sont liées al’ apparition de moyens
modernes de communication (dont I"'imprimerie au 15° siécle) qui permettent
d’'inventer et d'imaginer la nation (Benedict Anderson). La nation est une
communauté imaginée selon Benedict Anderson™ parce que les moyens de
communication modernes permettent ades milliers/millions d’individus qui ne
connaissent pas de partager |laméme identité.

En ce qui concerne les primordialistes, le principe essentiel est que certains
attributs culturels sont antérieurs a la vie des gens et transcendent les choix
rationnels et les calculs politiques. Ces attributs sont lesrelations familiaes, la
langue, lareligion, lescoutumes, leterritoire, etc. Cesattributsprocurent un sens
d’ appartenancecommunautairedecequ’ il est convenu d appel er lacommunauté
ethnique et ces communautés forment la base de ce qui est devenu les nations et
le nationalisme. Les nations reposent donc sur un amal game complexe et vital,
voire primordial, et non strictement fonctionnel comme dans la conception
moderniste. Clifford Geertz™ a aussi développé cette approche qui consiste a
traiter les phénomenes culturels selon « a thick description », ¢’ est-a-dire que
toute une culture est un réseau de signes reliés.

Pour leur part, certains auteurs féministes, dont Nira Yuva-Davis',
considérent que |’ articulation de la question des genres sexuels serait au coeur
des relations politiques, au coeur du colonialisme, au coeur de la transmission
des identités nationales ou des symbol es ethniques. Les femmes jouent ce role
fondamental tout en étant |’ objet de la plus totale répression ou d’ une absence
de droits ou de reconnaissance politique. Certains auteurs ou auteures, se

13 E. Hobsbawn, Nations and Nationalisms since 1789, Cambridge, Cambridge University
Press, 1990.

14 B. Anderson, Imagined Communities: Reflectionsonthe Originsand spread of Nationalism,
Londres, Verso, 1991.

5 C. Geertz, The interpretation of Cultures, Londres, Fontana, 1973.

16 N. Yuval-Davis et D. Stasiulis, dir., Unsettling Settler Societies: Articulations of Gender,
Race, Ethnicity and Class, Londres, Sage, 1995.
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réclamant de Foucault et de Geertz, ont montré I’'importance des femmes dans
le symbolisme national ou dans la répression (Anne MacClintock™).

Enfin, un dernier courant, le perennialisme. D’ abord, selon |e perennialisme
continu®®, les nations ont prédécé la modernité et les formes récentes sont un
effet de continuité des formes nationales anciennes. L’ ethnicité est alabase des
nations et en particulier les traditions orales de I’ ethnicité sont lesracines de la
nation. Les ethnies deviennent des nations lorsgu’ elles produisent des langues
vernaculaires, des littératures vernaculaires et qu'elles sont affectées par les
pressions de |’ Etat.

Danscesconditions, |anation est un phénomenestrictement chrétien puisque
seul le christianisme a vaorisé les langues vernaculaires, selon Hastings.
L’ Ancien Testament est lelivreclé, oule peuplejuif est montré commeexemple
depremier peuplenationaliste dotéd’ unelanguevernaculaire. Le second peuple
national aurait été le peuple anglais et sesvoisins (lesBritanniques). Enfin, tous
les peuples post-1789.

Le perennialismerécurrent. Pour cesauteurs', les peupl es anciens sont aussi
nationaux (langues, Etats, spécifiques) maisn’ ont pas nécessai rement connu de
nationalisme continu. Encore une fois, le peuple juif sert d’exemple de peuple
trésnationaliste, notamment lorsd’ événementscommelarévolte desMaccabées
sousleroi séleucide Antioche Epiphane (167 av. JC), ou lacréation du sionisme
alafin du 19° siécle. L’idée est donc que le nationalisme est antérieur a la
modernité avec des périodes d’ affirmation ou des périodes de silence, d'ou la
récurrence du phénomeéne. On croit donc gque ces différentes écoles de pensee
reflétent d’ énormes contradictions dans lafagon de théoriser le nationalisme et
les nations, et, conséquemment, les régimes politiques, dont e fédéralisme, qui
reflétent ces tensions dans les conceptions des nations.

Or, les textes reproduits dans ce numéro spécial refletent parfaitement ces
tensions exprimeées par la littérature internationale. Ainsi, par exemple, lan
Angus et Jules Duchastel approfondissent chacun de leur coté les aspects
politiques de la question de |a citoyenneté au sein du fédéralisme canadien. Le
premier porte son attention sur I'idée d'exclusion et de dévolution de
I'intégration sociale, phénomenes qui ont marqué jusgu’'ici la politique
canadienne, et I’ opposeal’idéed inclusion et decitoyennetésocialequ’il pense
préférable ala premiere. 1l rejette lathese qui veut que les nouvelles identités
engendrent lafragmentation de lasociété canadienne. 1l soutient que |’ échec du

' A. McClintock, A. Mufti et E. Shohat, dir., Dangerous Liaisons. Gender, Nation and
Postcolonial Perspectives, Minneapolis, University of Minnesota Press, 1995.

8 A. Hastings, The Construction of Nationhood: Ethnicity, Religion and Nationalism,
Cambridge, Cambridge University Press, 1997.

% Voir Smith, supra note .
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fédéralisme, di en partie a son héritage colonial, est responsable d’une telle
dévolution. Afin d’en arriver a une société relativement juste et pour que le
Canada entre enfin dans une ére postcoloniale, Angus propose un modéle «
d’Etat parapluie ». [ va méme jusqu’ a suggérer I’ abolition du symbole de la
monarchie dans |es institutions fédéral es canadiennes.

Au theme de la fragmentation des sociétés, Duchastel gjoute le phénomene
de la mondialisation. Depuis quelques années, nous assistons a une mutation
profonde de la citoyenneté et des institutions politiques. La conception
canadienne de la citoyenneté universaliste a peu a peu laissé place a une
conception particulariste du citoyen. De plus, on assiste alaremise en cause de
I’ équilibre desinstitutions politiques et a une reprivatisation de I’ espace public.
Lemodél e d’ une Union confédérale pour |e Canada, capabl e de tenir compte de
la complexité des identités nationales et culturelles, intéresse particuliérement
Duchastel. Le Canada pourrait alors servir de « laboratoire pour larénvention
de larégulation politique dans le contexte de plus en plus incontournable de la
complexification des sociétés et de la mondialisation ».

Sous-jacente ala question de la citoyenneté, se pose aussi celle de la place
des peuples autochtones dans la Confédération canadienne. Depuis une dizaine
d’années maintenant, |I’autonomie gouvernementale et les revendications
territoriales sont au coeur des déebats.

En ao(t 1998, apres un siecle de lutte, les Nisga a du nord-ouest de la
Colombie-Britannique signaient un traité. Les gouvernements fédéral et
provincial reconnaissaient ainsi ledroitinhérent al’ autonomiegouvernementale
des Nisga a. A travers une analyse des termes du traité et du discours autour de
cette question tel que développé par les leaders autochtones depuis
Charlottetownen 1992, Claude Denisrévelequelespressionsgouvernementales
fédérales et provinciales ont altéré le sens méme de cette notion dans le cas des
Nisgaa. Il sinterroge pour déterminer s un tel systeme d autonomie
gouvernementale accomplit réellement les buts que se sont fixés les leaders
autochtones. Il termine en soulignant que | e colonialisme est encore trés ancré
dans la mentalité canadienne.

Pour sa part, André Légaré se penche sur la construction symbolique et
gpatiale du Nunavut, ainsi que sur I'impact de la naissance du territoire sur
I"identité collective des Inuit. Légaré tente de comprendre comment une région
est construite apartir detraits culturels spécifiques et comment unetelle région
est utilisée pour créer uneidentité collective. Laencore, |’ auteur souligne quela
redéfinition de |’ identité collective autochtone du Nunavut se fait atravers un
processusnon-autochtone, ¢’ est-a-direatraverscel ui du gouvernement canadien,
un point de vue qui rgjoint tout afait I’analyse de Richard Devlin et Alexandra
Dobrowolsky sur la position congtitutionnelle d Alan Cairns sur les
Autochtones.
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La question de la survie des communautés francophones hors Québec
souleve, elle aussi, bien des débats, autant aupres de spéciaistes francophones
gu’ anglophones. Certains, chiffresal’ appui, vont jusgu’ aprécher ladisparition
de ces minorités. Cependant, pour Edmund Aunger, les « obséques sont
prématurées ». Quoiqu’il ne remette pas en question leur fragilité et leur
vulnérabilité, il montre que laréalité est beaucoup plus complexe gu' elle en a
I’air. En outre, il réfute deux autres idées recues : que la condition sociae des
minorités francophones est appauvrie et que le réle politiqgue des minorités
francophones est insignifiant.

Toutefois, ledynamismeet |’ épanoui ssement des communautésfrancophones
ne suffisent pas, selon Michel Seymour, acombler lefosséqui s est creuse entre
les Québécois et les minorités francophones. C’ est autour du théme de lanation
canadienne-francaise que la fissure s'est amorcée. Pour les Québécois, ele
n'existe plus, aors que pour la majorité des francophones vivant ailleurs au
Canada, elle existe encore. Ces deux visions identitaires sont a premiere vue
irréconciliables. Afin d’ en finir avec les incompréhensions mutuelles, Michel
Seymour préconise |’ établissement de la dépolitisation des rapports que les
minorités national es entreti ennent avec leurs maj orités national esrespectives. En
choisissant cette option, les francophones canadiens « verraient probablement
naitre au Quebec un sentiment nouveau de sympathie profonde et verraient
croitre rapidement la volonté québécoise de multiplier les partenariats avec les
francophones vivant ailleurs au Canada ».

Pendant plus de 30 ans, |’ Etat providence et le libéralisme ont marqué la
géographiepolitiquedu Canada. L’ Etat providenceétait percu al’ époquecomme
un signe de maturité, une précondition nécessaire alastabilité politique et aune
certaine cohésion sociale, mettant ainsi fin a « I’idéologie ». Toutefois, ce
consensus de |’ apres-guerre a été remis en question, a partir des années 80,
laissant place a ce que Janine Brodie appelle « la mondialisation néoliberale »,
qui inclut des notions telles que la privatisation, la déréglementation, le libre
marché et I’érosion du secteur public. L’auteure examine |’insaisissable
recherche del’ identité canadienne dans une ere de mondialisation libérae. Elle
avancequel’ Etat atoujoursété un acteur central danslacréation desperceptions
de soi et de la collectivité et tente de déterminer si I’identité nationale
canadienne peut étre préserveée et comment elle peut I’ ére dans un tel cadre.

Au Canada, ni la défense du fédéralisme canadien, ni la promotion
intransigeante de la souveraineté québécoi se ne parai ssent satisfai santes. Pour
Gilles Bourgue, « toute solution doit nécessairement satisfaire a cette double
exigence de la reconnai ssance politique de la nation québécoise et du caractere
pleinement démocratique du partenariat souhaitable entre le Québec et le
Canada ». Toutefois, la pérennité du débat Canada/Québec a eu tendance a
occulter deux phénomenes des plus importants : I'Etat néolibéra et la
mondialisation. L’ auteur soutient que ¢ est en référence a ce nouveau contexte
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gu’il faut réfléchir aux questions du fédéralisme, des identités et des questions
nationales au Canada. I gjoute que le partage de |a souveraineté au sein d une
Union confédérale ou d’ un Etat multinational pourrait éventuellement servir de
modele alaformation d’institutions démocrati ques supranational es.

Malgré certaines apparences, le Canada demeure une soci été sans fondation
politique. Selon Danid Jacques, cette absence defondation est al’ originedela
confusion des allégeances qui affectent ce pays. Pour sortir de |'impasse,
plusieursprojetsont &€ avanceés, dont lapolitiquedelareconnaissance. Il estime
gue lelangage utilisé ne permet pas de penser lanation et qu’il existe unrisque
considérable que le sens proprement politique de I’ idée de nation soit oblitérée.
Pour en arriver a une fondation véritable de ce pays, il est impératif que les
francophoneset |esameérindiens puissent vivreleur appartenanceculturelle, sans
restriction aucune. Pour cefaire, latransformation del’ espacepolitique canadien
doit nécessairement passer par un réaménagement des institutions sur la base
d’une reconnaissance explicite du caractere multinational du pays. Ceci
« présuppose que le Canada anglais soit capable d accepter, par-dela ses
héritages impériaux, le caractéere propre de saréalité historique ».

Quant a Samuel de La Selva, il se penche sur les visions politiques de John
A. Macdonald et de Pierre Elliott Trudeau. En effet, pour la plupart des
Canadiens, ces deux hommes ont été les seuls a définir avec succes |’ essence
méme du pays. Pourtant, le Canadas’ est transformeé en un pays, pour ainsi dire,
impossibleagouverner. Si rien ne change, le Canadaest voué alafragmentation
et seracomposeé de solitudes culturelles antagonistes. Pour La Selva, le Québec
auss est voué ace destin du fait qu’il est composé d’ importantes minorités, de
nations autochtones, de groupes multiculturels et d’ une large population
anglophone. Alors, comment réconcilier lesdifférences ? En faisant place aune
vision politique aussi vieille que la Confédération: celle de Georges-Etienne
Cartier.

Le destin du Québec n’intéresse pas seulement les politologues ou les
historiens, mais aussi les philosophes. Charles Taylor s'est penché sur la
guestion, mais il n’est pas le seul puisque le philosophe allemand Jirgen
Habermas s’ est aussi prononcé sur le « cas » du Québec. Donald Ippercid tente
par conséquent dans son article de cerner toutes les subtilités du débat
Taylor/Habermas.

En surface, la division politique et culturelle entre le Québec et I’ Ouest
canadien semble trés grave. Toutefois, pour Barry Cooper, le sérieux de la
situation a été grandement exagéré. A travers une analyse du rapport de Lord
Durham, Cooper démontre pourquoi e Québec ne se separerapas et que dansle
casou, unjour, il deviendrait indépendant, celaneferait aucune différence pour
le Canada.
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Diane Lamoureux, quant a elle, démontre I’importance de la dimension
identitaire dans le discours québécois. Ce qui retient particuliérement son
attention, c’'est « le passage d'une justification du projet de souveraineté du
Québec en termes d oppression nationale a une justification en termes
d affirmation nationale ». Elle procéde ensuite a « un tour d horizon de la
fluctuation de I’ identité québecoise et de sa conjugaison suivant des registres
temporels distincts et enchevétrés » et termine son analyse sur une note plus
théorique en soulevant les problemes politiques que pose un tel recours a
I’identité.

Enfin, Gordon Laxer met de I’avant un scénario pour le futur. Selon lui,
personne ne semble se soucier de trouver une solution intermeédiaire entre le
statu quo et |a sécession. 1l propose de reconsidérer I’ option de |’ asymétrie du
Québec et explorelesconditionsqui rendrai ent un tel arrangement politiquement
viable. Findement, il soutient que la formation d’ une trialiance nationale
(Canada anglais, Québec, Premieres Nations) permettrait de contrer le
corporatisme mondial et leslois du marché.

En somme, ce numéro spécial, on levaoit, reflete bien lacomplexité du débat
constitutionnel et identitaire canadien.
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PoOsT-COLONIAL FEDERALISM: SOCIAL
CITIZENSHIP AND NEW |IDENTITIES

lan Angus’

The main argument of the paper will be to
analyze two logics. a logic of exclusion and
devolution of social integration and a logic of
inclusion and social citizenship. While
contemporary politics is dominated by the
former, the author argues that the latter is both
ossibleand politically preferable. Theargument
or inclusion bases itself on two important
precedents. the important conception of
Canadian Federalism as an inclusion of
particularities (rather than a homogenizing
state) and the welfare state as a new stage of
social citizenship. Building on these precedents,
it argues for another stage of social inclusion
that might emerge out of new social identities
once they are considered in the context of their
interaction. The argument thusrejectsthe thesis
that new identities lead to fragmentation and
suggests instead that it is the failure of

L'auteur examine les aspects politiques de la
guestion dela citoyenneté au sein du fédéralisme
canadien. Il se penche particulierement sur
I’idée d'exclusion et de dévolution de
I'intégration sociale, Fhénomén&e qui ont
marqué jusgu'ici la politique canadienne, et
I’oppose a I'idée d'inclusion et de citoyenneté
sociale qu'il pense préférable a la premiére. 11
rejette la these selon laquelle les nouvelles
identités engendrent la fragmentation de la
société canadienne. |1 soutient que I'échec du
fédéralisme, dl en partiea son héritagecolonial,
est responsable d'une telle dévolution. Afin d'en
arriver a une société relativement juste et pour
gue le Canada entre enfin dans une ére
postcoloniale, I’auteur propose un modéle «
d’ Etat parapluie ». || va méme jusgu’ a suggérer
I"abolition du symbole de la monarchie dansles
institutions féderal es canadiennes.

Federalism to be sufficiently inclusive that has
led to such devolution.

Thinking about the past and future of Canadian Federalism at the beginning
of the twenty-first century tends to arouse large historical vistas and great
expectations for the future and also, perhaps more likely these days, aresigned
skepticism that such matterscan bereasonably discussed, or indeed whether they
matter at al to the daily activities of citizens. One might diagnose us as caught
within afateful devolution spurred by free trade and neo-liberalism in which to
speak of any future at all for the Canadian nation-state would be thought
impracticable. Or, one might compare the current state of Canadato the ideals
of Plato or Marx, and find us greatly wanting. | want to avoid both these false
aternatives. Canadais not the good society, but in the period since World War
[l it has been for many, probably alarge majority of itscitizens, the* pretty good
society.” | can no longer believe the slogan of May ‘ 68 that we should “ take our
dreams for reality,” but I'm also reminded of aremark by Oscar Wilde that “a
map that has no place for utopiais not worth reading.” So | will try to steer a
middle course between resigned acceptance and unrestrained optimism by
talking about political ideals in the realistic context of what we have seen and
might hope to bring about within the foreseeable future. As Hannah Arendt
insisted, the future can be predicted only if we continue to behave and do not

Department of Humanities, Simon Fraser University.

2002
Revue d’ éudes constitutionnelles



2 lan Angus

summon ourselves to act.! Political action contains the possibility of bringing
something new into the world. But achieving that newness requires action that
takes into account what has been passed down to us as tradition. To the extent
that political action can root itself in a shared tradition, its chances of success
increase.

The main burden of my argument isto clarify two opposing logics: alogic of
exclusion and devolution of social integration based on the subordination of
society to the market promoted by free trade and neo-libera politics, versus a
logic of inclusion and socia citizenship. While contemporary politics is
dominated by the former, | will argue that the latter is both possible and
preferable. Theargument for inclusion basesitself on two important precedents:
the conception of Canadian Federalism astheinclusion of particularities (rather
than ahomogenizing state) and the welfare state as having achieved anew stage
of socia citizenship. Building on these precedents, | will arguefor another stage
of social inclusion that might emerge out of new social identities once they are
considered in the context of their interaction, rather than separately. My
argument thus rejects the thesis that new identities lead to social fragmentation
and suggestsinstead that it isthe failure of Federalism dueto its colonial legacy
that has led to such devolution. A post-colonial Federalism proposes a de-
centred political discourse and a plurality of interacting public spheres. Its
philosophical core is a conception of universalization as emergent from the
interaction of particularities that constitute a tradition rather than a concept of
universality that subsumes particulars beneath context independent rules.

In recent years, we have seen adel egitimation of thewelfare statein the post-
War democratic capitalist nation-states within which most of us came to
maturity. The welfare state incorporated an ideal of social and economic
citizenship that brought the working class into mainstream socia and political
ingtitutions and replaced their outsider status with anew citizen identity.? This
notion that a polity has a responsibility for the well-being of all its citizens
created the basis for new identities emerging from socia movements and the
renewed defence of traditional sub-national identities which would contest the
concept of well-being inherent in consumer capitalism.® Such political contest
no longer occurred between established society and aradical outside but within
the political institutionsinwhich adial ogue concerning common well-being was

1 H. Arendt, The Human Condition (Chicago: University of Chicago Press, 1958) at 38—46.
2 seel. Angus, “Equality, Community and Sustainability” in E. Broadbent, ed., Equality and
the Democratic State (Toronto: University of Toronto Press, 2000).

Thisformulation appliesto the new social identitiesthat have proliferated in North Atlantic
consumer societies and leaves aside the difficult issue of whether the new social movements
and identities that have emerged in what was Eastern Europe and that which is often called
the “Third World” are of adifferent type or have different presuppositions.
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articulated. The subsequent proliferation of new social identities rested on the
ground-breaking socia inclusion begun by the welfare state.

The recent delegitimation of the welfare state began with a re-naming.
Margaret Thatcher called it the “nanny state” and tried to replace it with the
“nightwatchman state” — a state that would interferein the logic of the market
only to police public order. We have seen that transition, though not in such
extremeterms, in Canadaalso. The social and economic rights put into place by
thewelfarestatearereceding daily. Moreover, the constantly expanding growth-
oriented economy upon which such rights were based is likely gone forever —
due both to changesin the system of production and circul ation of goodsand the
discovery of ecological limitsto growth. This raises the spectre of areturn to a
society that refuses to recognize the well-being of some within itsterritory asa
necessary concern for public policy. The homeless on our streets are now the
most visible sign of the re-emergence of a radical outside — groups within
society that are abandoned by society and who, therefore, have no interest in the
institutions and ideal s of that society.

Inthiscontext, | want to recall the pretty good soci ety as some sort of success
and suggest how it might become fairly good again in more difficult
circumstances. Thiswill require, it seemsto me, anew kind of nations-statein
Canada — which | will call the “umbrella state” because it would provide a
certain degree of shelter but not determine what goes on underneath the
umbrella. The shelter that universal social and economic programs — such as
medicare, unemployment insurance, pensions and public education — can
providewould allow aspacefor innovation in civil society where the new social
identitiesmight prosper.* | will arguethat thisisthe main task for apost-colonial
Federalism. The welfare state inaugurated a new stage in the civilization of
capitalism by incorporating the particularity of the working class — its
susceptibility to unemployment and consequent lack of accessto social goods—
into the universalization of acitizen-identity.> The new citizen-identity wasthus
suffused with an economicand social content previously absent from the concept
of citizenship and relegated to the private sphere. Social citizenship can be seen
as an important new stage of Federalism insofar as the accommodation of
particularities into common concerns upon which Federalism rests extended to

4 It is already arguable that unemployment insurance has done more for the development of
Canadian art than the Canada Council.

It should be noted that thisinclusion did not extend to the entirety of the particularity of the
working class, especially to the experience of heteronomy in work. The welfare state, like
the unions of the period, focussed solely on the returns from work, i.e. wages, and not upon
the experience of work itself. The critique of work-organization by the Left was thus
marginalized in the politics of the welfare state. The later emergence of health and safety
issuesin relation to the work process, which have at times converged with the concerns of
the environmental movement, thusre-opens a crucial repressed dimension of working class
experience that must become central for future social citizenship.
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the security of the entire population. Thus, the way forward must acknowledge,
among al the contemporary critigues of state-oriented welfare, the
accomplishment that social citizenship represented.

Thereare, of course, severd strandsof interpretation of Canadian Federalism.
Indeed, | think that Canadian Federadism can be regarded as an “essentially
contested concept” under the criteria set forth by W.B. Gallie.® A concept that
is contested essentially, rather than solely contested prior to an in principle
definitive settlement, is a concept whose very meaning depends upon a
continuous basic disagreement over its essential features. Such a concept
depends upon a original exemplar which is definitive for al parties but whose
description can never be neutral between parties. It thus necessarily has a
historical dimension.

Hannah Arendt’ s concept of judgment, which she adapted for politics from
Kant’s aesthetic judgment, was aso concerned to isolate features of the use of
reason in cases where different viewswereinevitable and defensible, and could
not be resolved by subsuming the particular case under auniversal rule.” Rather,
itisamatter of derivinguniversal considerationsfrom particular examples. Kant
distinguished between rationalizing and rational judgment inthisway: “Wemay
describe as arationalizing judgment ... one which proclaimsitself as universal,
for as such it can serve as the major premise of a syllogism. On the other hand,
we can only speak of a judgment as rational ... which is thought as the
conclusion of asyllogism, and consequently as grounded apriori.”® Judgments
are then rationalizing, or as we may also say, universalizing when they pertain
to the premises from which we begin arguments, rather than to the conclusions
toward which we argue. Only conclusions could be rational and universal as
such, in the sense that they may, in the optimal case, follow ineluctably from
premises, relevant evidence and the arguments that weld them into coherence.
But, when it is a case of describing a historical example in terms that form
subsequent arguments and conclusions, a description that rationalizes and
universalizessalient features of historical experience cannot beuniversal without
restriction. While an individual exemplar isheld to be such by al partiesto the
controversy, the description of the example is a universalization that can only
appeal to others through the descriptions, arguments and evaluations that it
makes possible. It can never, not accidentally but in principle, command
universal assent and is thus universalizing, but not universal. It expresses and

® W.B. Gallie, “Essentially Contested Concepts” in Proceedings of the Aristotelian Society,
Vol. LVI (London: Harrison & Sons, 1956).

" Seemy more extensive discussion in Technique and Enlightenment: Limits of Instrumental
Reason (Washington: Center for Advanced Research in Phenomenology and University
Press of America, 1984) c. 5.

8 |. Kant, Critique of Judgement, trans. J.H. Bernard (New Y ork: Collier Macmillan, 1974)
at 182.
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contributesto therationalizing task of bringing the particularity of our historical

imbeddedness toward universalizing articulation. Such judgments are thus the

crucial process whereby the historical experience of a people both becomes

reflexive toward its own history and also proposes auniversalization for human

{j%absogbtlougt court even though its contribution to such human reason remains
atable.

Canadian Federalism is an essentially contested concept of this type and
consequently disagreements about Federalism are not only about what the
concept means as such but most basically about the meaning of the historical
experience of nation-building in Canada and how we want to livein the future.
Nonetheless, an essentially contested concept does not bear an open infinity of
interpretations. It isshaped and limited by the historical interpretationsthat have
settled upon the exemplar.’® The origina exemplar for Canadian Federalismis,
of course, Confederation, but further exemplars have been added at crucia
moments in its history — such as the incluson of Newfoundland into
Confederation in 1949,* the Royal Commission on Bilingualism and
Biculturalism,* patriation of the constitution in 1982, the Multiculturalism
Act,* therecent creation of Nunavut,™ and the proposed Nisga atreaty.'® These
further exemplars, aswell asthe propriety of including them, are al so matters of
controversy and serve to highlight features of the original exemplar that may
havebeen previously regarded asof negligibleimportance. Itisanimportant part
of my argument that the social citizenship brought into being by thewelfare state
isafundamental recent exemplar of Federalism— whichimpliesthat social and
economic programs such as medicare, unemployment insurance, pensions and
public education are also components of Federalism. In other words, the social
and economic right of citizens to full participation in the common well-being
must be seen as afundamental aspect of contemporary Federalism.

® | usetheterm “reflection” here even thoughitis, strictly speaking, incorrect due to the basis

of theterm in the objectification of the world in modernity. The “step back” (Heidegger) as
a continuation of the “transcendental reduction” (Husserl) is the correct lineage here of the
concept of thought intended. See M. Heidegger, “Overcoming M etaphysics” in The End of
Philosophy, trans. J. Stambaugh (New Y ork: Harper & Row, 1973) at 97ff. The difference
between reflection and the step back as descriptions of the consciousness attained by
historical articulation refersto the question of the end of modernity through the impossibility
of a historical completion reconciling consciousness and emplacement.

1 A drastically new interpretation could only be introduced by unsettling the common
presuppositions of such settled historical interpretations. Such an unsettling is the meaning
of the operation of deconstruction and indicates its relationship to historical hermeneutics.

1 Newfoundland Act, 1949 (U.K.), 12 & 13 Geo. VI, c. 22.

2 Ccanada, Report of the Royal Commission on Bilingualism and Biculturalism (Ottawa:
Queen’s Printer, 1970).

13 Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11.

14 canadian Multiculturalism Act, R.S.C. 1985, c. 34 (4th Supp.).

5 Constitution Act, 1999 (Nunavut), S.C. 1998, c. 15, Part 2.

8 D. Culhane, The Pleasure of the Crown (Burnaby, Talon Books, 1998) at 349-53.
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We may distinguish three main historical interpretations of Canadian
Federalism: The first, and probably the strongest, is that of Harold Innis and
Donald Creighton, which sees Confederation as primarily the creation of a
political and economic union by an €elite for the purpose of expansion and
extraction of resource wedth. Its hero is John A. Macdonald. The strong
centralizing tendency of Confederation was seen as a solution to the dissolving
tendencies of U.S. Federalism. Thus, lamenting the erosion of this concept of
Federalism, Donald Creighton has claimed that “ Canada has ceased to be the
strongly centralized nation which the Fathers of Confederation intended.”*” The
second, and probably weakest, interpretation of Canadian Federalism is that
harking back to the Reformers who wanted a U.S.-style compound republic of
independent states that delegated powers to a nation-state.*® This interpretation
has not been influential in subsequent history.

It is significant that these two interpretations rest upon the identical
presupposition that a nation requires ahomogeneous identity for its citizens—
whether it isto argue for the creation of a homogeneous national identity or to
reject itinfavour of regional identities. Thelack of anational identity in Canada
prior to Confederation meant that the establishment of a strong central and
homogenizing state also required the additional power of identity creation, not
merely recognition, and the Canadian nation-state has played this role from
Confederation right up to ShielaCopps’ great flag give-away. Canadian politics
have thus been about identity to a greater extent than other nation-states. This
has provoked a complex politics involving the creation and sustaining of
national identity; the granting of recognition, or itsrefusal, to national identities
other than pan-Canadian ones, mainly in Québec and the First Nations;
recognition, or its refusal, of sub-nationa identities by the Federal state in
policies such as multiculturalism; and the politics of socia citizenship and the
new identitiesrooted in social movementsthat have marked recent years. If one
iscommitted to astrong national, even nationalist, state, theimplication isoften
taken to be that national identity must subsume and even supress other social
identifications. However, if it is possible to accept the legitimacy of a
multiplicity of identifications, then theissue rather becomes how they might be
harmonized and included beneath the national umbrella. Such a politics of
inclusion isthe core of the argument | will make for apost-colonia Federalism.

There is a third interpretation of Canadian Federalism that abandons the
assumption that national association requiresahomogeneousidentity and seeks
to wind together aform of unity through theinclusion of diversities. James Tully
callsthis" diverse Federalism,” which refersto“ameansof conciliation ... [that]

17 D. Creighton, “The Myth of Biculturalism” in Towards the Discovery of Canada (Toronto:
Macmillan, 1972) 256 at 267.

8 5.V. LaSelva, The Moral Foundations of Canadian Federalism (Montreal & Kingston:
M cGill-Queen’s University Press, 1996) at 34.
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enabl es peoples mutual ly to recogni se and reach agreement on how to assemble
or federate the legal and political differences they wish to continue into the
association.”*° Referring to the rol e of George-Etienne Cartier in Confederation,
Samuel LaSelva points out that:?°

[i]n the debates of 1865, he noted that opponents of Canadian federation either lamented the
existence of racial and local diversities, and thus called for their elimination through a
legislative union, or appealed to such diversities and particularities in their attempt to
discredit any scheme of union, other than a weak confederacy, a defence league, or a free
trade area. The implicit issue was homogeneity, and the belief that a nation either
presupposed homogeneity or was compelled to create it.

Leslie Armour and Elizabeth Trott have argued that the philosophical tradition
in Canada can be characterized as a Federalism insofar as reason isonly rarely
used asaninstrument of forceand predominantly refersto exploring aternatives,
suggesting new ways of combining ideas, and discovering new ways of passing
from oneideato another, in short, as“anatura inclination to find out why one's
nei ghbzcl)ur thinks differently rather than to find out how to show him up as an
idiot.”

For this third tradition of Canadian Federalism the task was not to pit local
particularities against national identity, nor the reverse. To do this, an abstract
and homogeneous language of constitutionalism that aims to be culture-blind
must be replaced by a constitutional language that incorporates and protects
cultural differences. Tully argues that “[i]f rights were applied without taking
these cultural differences into account, the result would not be impartial. The
dominant culture would in fact be imposed in each case.”? If abstract and
homogeneousrulesin practice actually reinforce and extend the assumptions of
the dominant culture, then diverse Federalism requires a different relationship
between particular cultural practicesand constitutional discourse. LaSelvasays,
“Federalists are not universalists precisely because they value the particular
differencesimbedded in local communities and local cultures. But they are not
particularists either. The imaginative feat of Federalism is that it uses the
complex concept of fraternity to accomodate both the universal and particular
withinthe same state.” ? Thosewho arefederalists under thisthird interpretation
refuse the choice between locality and nation and seek to affirm and construct
dual, or even plural, overlapping identities pertinent to aplurality of distinct, but

193, Tully, Strange Multiplicity: Constitutionalism in an Age of Diversity (Cambridge:
Cambridge University Press, 1995) at 140.

2 |aSelva, supra note 18 at 39.

2L L. Armour & E. Trott, The Faces of Reason: An Essay on Philosophy and Culturein
English Canada 1850-1950 (Waterloo: Wilfrid Laurier University Press, 1981) at 4.

2 Tylly, supra note 19 at 172.

Z LaSelva, supra note 18 at 29.
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