
Introduction

South Africa is in the grips of a shattering HIV and AIDS

pandemic, with over eleven percent of its population

infected. The pandemic’s magnitude demands urgent and

effective action to limit infection rates and mitigate impact,

with the provision of antiretroviral medicines being a criti-

cal element of a comprehensive continuum of prevention,

treatment, care and support.1 While these medicines can pro-

long life and substantially contain the impact and spread of

HIV and AIDS, access in South Africa remains negligible,

and highly contested terrain.

This note explores this issue in terms of the obligations

placed on the state by the domestic and international right to

health.2 South Africa’s Constitution is marked by a perva-

sive commitment to individual equality, dignity and free-

dom, and justiciable health rights that require the state to act

reasonably in progressively realizing access to health care

services within available resources.3 This article assesses

what the prevailing social, economic, and constitutional

context suggest are reasonable measures to provide access

to essential medicines in the HIV/AIDS pandemic.

Part one describes the extent of the national epidemic, and

Part two examines the state’s obligations to provide access

to health care services. Part three explores constitutional and

international law for guidance as to what constitutes reason-

able measures in relation to antiretroviral medicines.

I. HIV/AIDS in South Africa

In a region where HIV/AIDS pandemics have reached

unprecedented dimensions, South Africa has the largest

numbers of infected people, with official estimates of

almost five million, approximately one in nine South Afri-

cans.4 Civil society studies put the figure closer to 6.5 mil-

lion.5

While no race, place or age is exempt, levels of infection are

highest among black South Africans, amongst women, and

in informal urban settlements.6 The worst-affected age

group is 25 to 29, followed by 30 to 34.7 Tremendous stigma

and marginalization associated with the illness manifest in

pervasive discrimination in employment, health care, edu-

cation, and violations of privacy rights. While this experi-

ence is common globally, stigma is greatest in high

prevalence countries, where AIDS is viewed as a death sen-

tence, creating considerable silence and denial about the ill-

ness. This social marginalization and discrimination is so

great that the South African Constitutional Court has recog-

nized people living with HIV and AIDS as one of the most

vulnerable groups in South African society.8

This vulnerability is compounded by the progressively fatal

nature of the disease. AIDS accounted for twenty-five per-

cent of all deaths in 2000, and has become the dominant

cause of death in the country.9 More than seven million peo-

ple will eventually die from AIDS in South Africa, leaving

two million children orphaned.10
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The illness and death of the most reproductively and eco-

nomically active members of society has significant social

and economic consequences, shattering families, deepening

household poverty, and ultimately limiting economic

growth and development. Public health care is being over-

whelmed by HIV/AIDS: last year, forty percent of adult

medical admissions at a public hospital in Johannesburg had

HIV, as did sixty percent of pediatric admissions at a state

hospital in Durban.11 This sector is also suffering consider-

able attrition through AIDS-related morbidity and mortality

among health care workers, with a similar pattern experi-

enced in education and labour.

Illness and death on this scale is all the more shocking since

antiretroviral therapies can halt the virus’ ultimately fatal

destruction of the immune system. Comprehensive use in

developed countries and Brazil has slashed rates of AIDS

related illness and death, changing the disease’s definition

from progressive and fatal, to chronic and manageable.

a. Antiretroviral Access in South Africa

Access in South Africa is negligible, with only twenty thou-

sand people using the drugs, predominantly through private

health care.12 There are growing numbers of corporate work-

place programs offering treatment,13 with non-governmen-

tal and research pilot programs able to provide treatment for

small numbers of people.14 There are no long-term

antiretroviral therapies available in the public sector.

The drug’s average cost has plummeted from US$15,000

per year in 1999 to current generic prices of around

US$200–300.15 Although this cost is still high for develop-

ing countries, with grants from the Global Fund for HIV/

AIDS, Tuberculosis and Malaria, and other international

funding sources, many developing countries, including Bot-

swana, Ghana, Malawi and Senegal, are moving towards

national antiretroviral treatment programs. In addition, the

World Health Organization (WHO) has formulated simpli-

fied treatment regimes for resource-poor settings, offering

partial solutions to infrastructural obstacles. Although sig-

nificant political obstacles remain, access to antiretrovirals

is slowly becoming a reality even in poor countries.

b. National AIDS Policy and Controversy

Despite this changing global picture, and despite being one

the richest countries in the region, access to antiretrovirals in

South Africa remains a controversial topic, and a site of

ongoing legal and political struggle. For many years,

national AIDS policy has been “fraught with an unusual

degree of political, ideological and emotional contention.”16

There have been ongoing controversies about national

policy and leadership, compounded by President Mbeki’s

public espousal of AIDS denialist theories, which refute a

causal link between HIV and AIDS, and argue that immune

failure is rather caused by drug-oriented gay lifestyles and

the toxicity of antiretroviral medicines, or in the case of

Africa, from malnutrition and illness associated with pov-

erty. An opposition to antiretrovirals is central to this belief.

These ideas appear to have motivated, at least in part, the

state’s long running refusal and delay of any form of

antiretroviral medicines in the public sector, most notably in

respect of preventing mother-to-child transmission (MTCT)

of HIV. This is at a time when infection rates in newborns

are around 80,000 a year, with Nevirapine, the antiretroviral

drug in question, holding the potential to prevent infection

in 30-40,000 children, and offered free to the state for five

years.

In 2000, the government announced it would introduce

MTCT pilot sites, but delayed setting up any for a year,

while simultaneously blocking public sector availability of

Nevirapine. Consequently, in 2001, civil society groups

instituted legal action against the state in the Treatment

Action Campaign (TAC) case, arguing a breach of the con-

stitutional right to access health care services. The state

argued that its cautious approach was reasonable given con-

cerns about the cost, safety and efficacy of the drug. When

the high court ruled for the plaintiffs, the government

appealed the decision to the Constitutional Court. In July

2002, the Constitutional Court ordered the government to

“devise and implement within available resources a compre-

hensive program on mother-to-child transmission of

HIV,”17 and without delay to remove restrictions on

Nevirapine and make it available in public hospitals and

clinics outside test sites.18

This decision reflects the capacity to achieve greater

accountability for national AIDS policies through the judi-

cial enforcement of the right to health. It also illustrates civil

society’s ability to successfully challenge state intransi-

gence to achieve policies more consistent with the state’s

human rights obligations.

While Cabinet recently announced an investigation into

public sector provision of antiretrovirals, it has also refused

to sign and accept a national AIDS treatment plan presented

by a governmental council. Appropriate action on

antiretrovirals seems unlikely to occur anytime soon, and

national AIDS policy on treatment seems destined to play

itself out in the courts.
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II. What are the State’s Obligations
Under the Constitutional Right to
Health?

The South African Constitution entrenches a range of justi-

ciable social and economic rights, including the right to

access health care services.19 These flow from the Constitu-

tion’s foundational commitment to the creation of a society

based on human dignity, equality and freedom, which are

the primary goals and values of the South African Constitu-

tion, holding a ‘meta-interpretive role’ in constitutional

adjudication,20 and appearing in several constitutional pro-

visions.21

Section 27(1) entrenches the right to have access to health

care services, including reproductive health care. Section

27(2) limits the state’s obligations under this right to taking

reasonable legislative and other measures within available

resources to achieve its progressive realization.22

As its text suggests, this is not a guarantee to health care on

demand, but a limited right to such health care as can be pro-

vided over time, and within resource constraints. Its quali-

fied nature was illustrated in the first Constitutional Court

case on s. 27. In the Soobramoney case, the court denied an

appeal against a lower court decision upholding a provincial

hospital’s policy of rationing dialysis. It found that this pol-

icy did not breach state obligations to provide access to

health care services within available resources. The court

held that the policy was a reasonable response to resource

constraints, and a good faith effort to maximize the health

benefits of dialysis accordingly.23

In the context of limited state resources and high levels of

poverty, the court recognized that not all health care needs

could be met, particularly claims for expensive medical

treatments or drugs that threatened the state’s ability to pro-

vide other health care, and indeed to meet all other social

and economic needs.24 Difficult decisions about resource

allocation and prioritization had to be made, and the court

indicated that it would be “slow to interfere with rational

decisions taken in good faith by the political organs and

medical authorities whose responsibility it is to deal with

such matters.”25

By limiting the ambit of the state’s obligation to allow

rationed access to an expensive treatment, the court inti-

mated that the government’s primary obligation under s. 27

was to meet the basic health care needs of the majority of its

population living in great poverty.26 This implicit aspect of

the decision was elaborated in the Grootboom case on hous-

ing, which established the jurisprudential test of reasonable-

ness to measure state compliance with social and economic

obligations.27 This test was confirmed and applied to the

right to health in the TAC case.

a. The Test of Reasonableness

In a unanimous judgment delivered by Justice Yacoob, the

court in Grootboom established that the state’s compliance

with social and economic rights would be judged by the rea-

sonableness of measures taken to progressively realize

rights within available resources. In determining reason-

ableness, courts will consider the social and historical con-

text of problems, and the textual context of relevant rights

within the Bill of Rights as a whole.28 This is consistent with

the purposive and generous interpretation of rights favored

by the court, as well as the explicitly transformative intent of

the Constitution.29

The framework for analysis is provided by the limitations

clause common to the primary social and economic rights,

namely: a) the obligation to take reasonable legislative and

other measures, b) to achieve progressive realization, c)

within available resources.30 These three elements deter-

mine the extent of the state’s obligations.

1. Reasonable Legislative
and Other Measures

At a minimum, reasonable measures require a comprehen-

sive program, which provides for crises and for short,

medium and long term needs.31 Thus, a program that

excludes “a significant segment of society” will be unrea-

sonable. So too is a failure to attend to the most urgent and

desperate needs.32 This was a critical aspect of the court’s

decision in Grootboom, which found the government’s oth-

erwise laudable efforts to provide subsidized housing unrea-

sonable precisely for failing to provide for people in

desperate need. Comprehensiveness is therefore not a utili-

tarian notion: a program that meets the majority of needs but

not the most urgent and desperate will be unreasonable. This

Kantian emphasis on individual humanity and worth perme-

ates considerations of reasonableness, giving great determi-

native weight to the depth and extent of individual suffering

in question.

The court stressed that socioeconomic rights were

entrenched to afford people their basic human needs and this

flowed from the constitutional commitment to creating a

society based on dignity, equality and freedom.33 While the

court has acknowledged that government could not conceiv-

ably meet even all basic needs, its obligation is to seek to
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meet these needs, acting reasonably to provide access to

socio-economic rights on a progressive basis.34

2. Progressive Realization

Given the goal of meeting basic needs, the state’s obligation

to progressively realize rights

was “to take steps to achieve

this goal.”35 This requires the

state to move as expeditiously

and effectively as possible

towards the goal of the full real-

ization of the right in question.36

Accessibility should be pro-

gressively facilitated, with

legal, administrative, opera-

tional and financial hurdles

examined and where possible

lowered over time.37

3. Resources

Resources are a primary feature of reasonableness, and the

state is not required to do more than its available resources

permit.38 Resources would therefore govern “the content of

the obligation in relation to the rate at which it is achieved as

well as the reasonableness of the measures employed to

achieve the result.”39

III. The State’s Reasonable
Obligations in Respect of
Antiretroviral Therapies

Thus, the reasonableness test appears to endorse a national

HIV/AIDS policy that seeks to meet basic HIV/AIDS

related health care needs, without ignoring their urgency nor

the desperate need for them. This suggests that the absence

of a national HIV/AIDS treatment strategy is prima facie

unreasonable, and in violation of the right to health’s funda-

mental requirement of a comprehensive strategy and plan.

While a national treatment plan is indisputably required, the

question remains whether this plan should progressively

realize comprehensive access to antiretrovirals as a basic

health care need, or whether like dialysis, it should be

excluded or severely rationed?

It is difficult to sustain the argument that providing essential

medicines in a raging pandemic is neither a basic health care

need nor obligation. These are the only effective medical

treatments for a pandemic illness affecting a significant por-

tion of the country, with devastating individual, social and

economic consequences. That they meet basic health care

needs is supported by the WHO’s inclusion of

antiretrovirals as essential medicines on its essential drugs

list, and their subsequent inclusion within the minimum core

of the right to health in international law.40 The core is the

minimum essential level of

health that states have priority

obligations to provide. Interna-

tional law places comparable

importance on treating and con-

trolling epidemic disease.41

Although the Constitutional

Court has refused to transplant

the minimum core in its totality

into domestic socioeconomic

rights,42 it also recognizes its

interpretive relevance to deter-

mining reasonableness.43 This

relevance is compounded by a natural overlap between the

minimum core of health and basic health care needs. This

suggests that a failure to take reasonable steps to provide

these medicines is a dire breach of the minimal requirements

of the right to health.

That these drugs constitute basic needs and obligations is

therefore not altered by their expense. The state is obliged to

take all possible steps towards comprehensive access to

antiretrovirals, with hurdles examined and where possible

lowered over time.

However, as the TAC case illustrates, a failure to act with

urgency commensurate with the exigencies of the epidemic

will itself be unreasonable. As the court in TAC indicates:

the nature of the problem is such that it demands

urgent attention . . . there is a need to assess

operational challenges . . . [and to] monitor

issues relevant to the safety and efficacy of and

resistance to the use of Nevirapine for this pur-

pose. There is, however, also a pressing need to

ensure that where possible, loss of life is pre-

vented in the meantime.44

Without treatment, HIV infection will translate into exceed-

ingly painful and brief lives for vast numbers of South Afri-

cans. While this itself demands urgent action, the need to act

with heightened diligence is intensified even further by the

social context of the HIV/AIDS pandemic. The illness’s

demographics suggest that for many, AIDS-related illness

and death amplify a vicious cycle of poverty, discrimination

and gender inequality, that effectively negate the constitu-
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tional promise of equal freedom, dignity and equality for

many people with HIV and AIDS.

These factors suggest that a failure to work towards the goal

of comprehensive treatment violates the human rights of

people with HIV/AIDS in an unreasonable manner. This is

reflected in the Constitutional Court’s judgment in Hoffman,

where the Court found prevailing social prejudice against

people with HIV/AIDS to “render any discrimination

against them as a fresh instance of stigmatization; and an

assault on their dignity.”45 This suggests a heightened obli-

gation to plan and implement a national HIV/AIDS treat-

ment plan, with an urgency commensurate with the millions

of lives at stake, and the intense vulnerability and despera-

tion in which many people with AIDS live and die.

All that remains are the limitations imposed by the availabil-

ity of resources. Comprehensive access will require enor-

mous expenditure, peaking at an estimated US $ 2.28 billion

by 2015.46 Yet rejecting treatment as a possibility on the

basis of this cost assumes that AIDS will not in any event

exact a massive financial cost equal to or exceeding the cost

of treatment. Without effective treatment, the state must

bear the massive health care costs of the AIDS ill and dying,

and of caring for two million orphans. The Brazilian experi-

ence confirms this, with the national antiretroviral program

literally paying for itself in averted hospitalization costs

alone.47

The direct and indirect cost benefits are potentially so great

that WHO’s Commission on Macroeconomics and Health

indicates that “[HIV and AIDS] treatment isn’t just a moral

necessity, but a necessary component of economic stabiliza-

tion and an ultimate return to economic development in high

prevalence parts of the world.”48 This implies that a failure

to provide treatment could affect the state’s ability to meet

all social and economic needs by virtue of the epidemic’s

inhibition of macroeconomic growth and development.

Yet, if cost is the linchpin to comprehensive access, there are

various mechanisms to significantly reduce it, including

negotiated discounts, generic manufacture, bulk procure-

ment, and parallel importation. For the South African gov-

ernment, there are no legal obstacles to taking such action,

and it has recently promulgated the legislation that will

allow it to manufacture generic medicines.49

All that stands in the way of doing so now is the requisite

political will. If this leadership is not forthcoming from the

national government, South African civil society holds a

powerful weapon in the right to health to ensure that state

policy follow the dictates of rationality and humanity on

which the new South African state is founded.

Lisa Forman is currently a doctoral candidate at the University of
Toronto, addressing access to essential AIDS medicines.
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