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Introduction
The government of Alberta recently passed the Crown’s 
Right of Recovery Act1 (the Act), which will enable the 
Province to recover the costs of health services from 
automobile accidents, convicted persons, and, perhaps 
most signifi cantly, tobacco manufacturers. Alberta’s 
legislation received Royal Assent in November of 2009. 
It is the second last province to enact legislation that 
enables the provincial government to litigate against 
tobacco manufacturers in order to recoup health care 
costs.2 Over the last several decades, tobacco litigation 
has had a steadfast presence in the courts, both in 
Canada and internationally. Health care cost recovery 
is the latest and, arguably, most successful, trend in 
tobacco litigation. The Act has already garnered some 
attention, but not for its attempt to recover costs from 
tobacco manufacturers.3 There has been little discussion 
concerning the power the Act confers upon the province 
of Alberta to sue tobacco companies. This may be a 
refl ection of the fact that suing tobacco companies to 
recover health care costs, and the controversy that comes 
with such litigation, is “old news”. Alberta’s legislation 
was preceded over a decade earlier by legislation in 
British Columbia.4 It may also refl ect the growing 
recognition in society that tobacco use is associated with 
increased health care costs, even for non-smokers. 

The following article intends to situate the Act within 
the context of tobacco litigation, particularly as it 
pertains to the state’s right of recovery. It will begin with 
a brief examination of the Act before situating it within 
the broader context of right of recovery legislation and 
litigation. This will include a discussion of the origin and 
development of right of recovery statutes, the challenges 

and critiques that right of recovery statutes face, and 
of some of the possible outcomes and issues associated 
with litigation. 

The Crown’s Right of Recovery Act
In many respects, the Crown’s Right of Recovery Act is 
identical to its predecessor in British Columbia, the 
Tobacco Damages and Health Care Costs Recovery Act.5 
The Supreme Court of Canada’s ruling that British 
Columbia’s legislation is constitutional6 is undoubtedly 
the reason why Alberta and the majority of provinces 
have adopted legislation that is virtually identical. In light 
of the similarities, and the fact that British Columbia’s 
legislation has been subject to considerable attention 
in the courts and in the literature, it is unnecessary to 
thoroughly review Alberta’s legislation. Nevertheless, it 
is worthwhile to highlight some its key provisions.

The Act extends to the province of Alberta a “direct and 
distinct action against a manufacturer to recover the 
Crown’s cost of health services caused or contributed to 
by a tobacco-related wrong” (s. 42(1)). The cost of health 
services is defi ned as the sum of the total expenditure 
by the province for health services provided for insured 
persons as well as the estimated expenditures that could 
be reasonably expected will be provided to insured 
persons that have resulted from tobacco-related disease 
or the risk of tobacco-related disease (s. 41(1)(a)). 
The term ‘health services’, in turn, is broadly defi ned 
and includes, among other things, in- and out-patient 
services, services as defi ned in Alberta Health Care 
Insurance Act, and public health services. The parties 
that the province can seek recovery from are considered 
manufacturers. 
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Under the Act, manufacturers include any person who 
“manufactures or has manufactured a tobacco product” 
(s. 41(1)(i). This defi nition includes, among others, 
persons who cause the manufacturing of tobacco 
products (s. 41(1)(i)(i)), derive at least 10% of revenues 
from the manufacture or promotion of tobacco products 
(s. 41(1)(i)(ii)), or engage in or cause others to engage in 
the promotion of a tobacco product (s. 41(1)(i)(iii)). The 
legislation does not specifi cally address what is meant by 
disease. Instead, disease is defi ned simply as including 
“general deterioration of health” (s. 41(1)(c)).

Following British Columbia’s lead, Alberta’s legislation 
does not require the Crown, in an action, to identify 
particular individual insured persons, prove causation, 
or prove that they provided health services to a particular

Because of its impact on health, 
tobacco has been in the courts 
for over half a century. For the 
better part of that time, tobacco 
manufacturers did not pay a single 
penny to any plaintiffs alleging 
injury from tobacco use.

individual (s. 42(5)). Additionally, the legislation permits 
the Crown to use statistical, epidemiological, and 
sociological information as evidence “for the purposes 
of establishing causation and quantifying damages or 
the Crown’s cost of health services respecting a tobacco 
related wrong in an action brought” (s. 45).

It is unclear when Alberta will fi le a lawsuit against 
the tobacco industry.7 Although every province has 
enacted legislation permitting them to sue tobacco 
companies, only British Columbia, New Brunswick, 
and Ontario have fi led lawsuits.8 As could be expected, 
the tobacco companies implicated in the suits have 
mounted challenges and the parties are currently before 
the courts. Newfoundland and Labrador, the second 
province to enact legislation to recoup costs from tobacco 
companies, has not yet fi led a lawsuit. In October 2002, 
Newfoundland and Labrador’s government referred the 
constitutionality of its act to the Newfoundland and 
Labrador Supreme Court, but that issue was resolved 

with the Supreme Court of Canada ruling that British 
Columbia’s legislation is constitutional. Manitoba’s 
government is expected to initiate its lawsuit in 2010. 
Undoubtedly, Alberta and the other provinces that 
have not yet fi led are awaiting the courts’ decisions, 
particularly in British Columbia.

The Origin and Development of Right 
of Recovery Statutes
The enactment of cost recovery statutes by every 
Canadian province over the past decade illustrates the 
expectation that litigation against tobacco companies to 
recoup health care costs is a worthwhile undertaking. 
Undoubtedly, the settlement in the United States in 
1998 for over $200 billion between the four largest US 
tobacco companies and the Attorney Generals of 46 
states, known as the Master Settlement Agreement, has 
heightened expectations. But the Master Settlement 
Agreement, and the litigation that prompted it, was 
preceded by decades of unsuccessful litigation. 

Because of its impact on health, tobacco has been in the 
courts for over half a century.9 For the better part of that 
time, tobacco manufacturers did not pay a single penny 
to any plaintiffs alleging injury from tobacco use. Wave 
after wave of litigants ultimately failed to hold tobacco 
companies accountable. Arguably, the lack of success 
can be attributed to several factors, among them the fact 
that early tobacco cases in the US were often decided 
by juries. And, as Frank Vandall notes, “juries adopted 
the theory of assumption of risk: that the consumer 
knew the risk and voluntarily began to smoke and 
voluntarily continued to smoke.”10 Moreover, plaintiffs 
were alleging harm from the proper use of cigarettes, 
and not because of a harm or defect. It was feared that 
if the plaintiff’s arguments were to succeed it would 
lead to a fl ood of product liability litigation.11 Perhaps 
more pernicious, however, was the strategy adopted by 
tobacco manufacturers: “force the plaintiffs to spend all 
of their assets.”12 

Tobacco companies are estimated to have spent hundreds 
of millions of dollars in litigation, money undoubtedly 
considered well spent if it avoided the troublesome 
precedent of a ruling in favour of a plaintiff. Consider the 
following: in the nine year case of Cipollone v. Liggett Group, 
Inc., attorneys for Rose Cipollone spent approximately 
$6 million before deciding to abandon the case.13 Some 
commentators attribute the success tobacco companies 
in the courts more to “out spending the plaintiff rather 



Health Law Review • 18:3, 2010 17

than the backing of persuasive law.”14 This strategy 
materialized in the continuous opposition to litigation 
that tobacco industry mounted through the fi ling of 
motions to delay or limit the proceedings. Although 
there were a few instances with favourable results, 
overall tobacco litigation had proven unsuccessful. Even 
attempts at class action had been thwarted, a curious 
thing according to Vandall, given that “cigarette-cancer 
cases seem to be designed for class action litigation.”15 
In the late 1980s, many involved in the tobacco control 
movement were concerned with the overall failure of 
litigation, a sentiment perhaps best expressed by Donald 
Garner, a law professor active in the movement: “Unless 
there’s a victory in the next year or two, the plaintiffs’ 
bar is going to be fi nished for another twenty years.”16

With individual lawsuits failing, 
attention turned to state action. A 
few instrumental individuals in the 
United States helped to develop 
the concept that the state could sue 
tobacco companies to recover the 
costs of treating tobacco-related 
illnesses and disease.

With individual lawsuits failing, attention turned to state 
action. A few instrumental individuals in the United 
States helped to develop the concept that the state could 
sue tobacco companies to recover the costs of treating 
tobacco-related illnesses and disease.17 A complaint was 
initially fi led by the State of Mississippi in 1994, and was 
soon joined by 40 other states. These actions culminated 
in a proposed settlement of $368.5 billion, which 
ultimately resulted in the Master Settlement Agreement. 
Most of the states fi led suits relying primarily on pre-
existing laws. Of particular importance for Canada was 
the Florida suit. Florida enacted the Medicaid Third Party 
Liability Act18, which permitted the state to recover the 
costs of Medicaid from those who were responsible 
for the expenditures. Interestingly, the statute does 
not specifi cally mention tobacco manufacturers.19 The 
Medicaid Third Party Liability Act represented a signifi cant 
development as it allowed the state to introduce 
epidemiological evidence to prove causation, created a 
new cause of action, removed affi rmative defences, and 

permitted the allocation of responsibility on the basis of 
market share.20 Florida’s litigation ultimately resulted in 
a $11.3 billion settlement.21 

As noted above, British Columbia was the fi rst Canadian 
jurisdiction to enact legislation to recoup health care 
costs from tobacco manufacturers. Using the Florida 
legislation as a template22, the British Columbia 
legislature adopted the Tobacco Damages Recovery Act in 
1997, later renamed the Tobacco Damages and Health Care 
Costs Recovery Act. British Columbia followed Florida’s lead, 
for example, by allowing for the province to introduce 
epidemiological evidence in order to prove causation (s. 
5).23 In a 1998 press release, British Columbia’s Health 
Minister Penny Priddy noted that the legislation did not 
intend to punish smokers, but was about “making the 
industry, and not taxpayers, pay for the prevention and 
cessation programs needed to prevent future generations 
of British Columbians from becoming victims of tobacco 
addiction and smoking-caused illnesses.”24 In 2005, it 
was suggested that the estimated health care costs to 
treat tobacco-related illness totalled $4 billion annually 
in Canada, with British Columbia estimating its costs 
at more than $430 million in 2004.25 The province 
intended to hand the tobacco industry a hefty bill. 
Currently the province of British Columbia is seeking 
to recover $10 billion. In September 2009, Ontario fi led 
its own statement of claim for $50 billion.26 Recently, it 
has been suggested that the total cost for the health care 
cases could be $100 billion.27 

Critiques and Challenges Facing Right 
of Recovery Statutes
Right of recovery legislation has been controversial and 
subject to considerable critique. In addition to mirroring 
Florida’s legislative approach, British Columbia’s 
legislation was similar in another signifi cant way: it has 
been subject to numerous constitutional challenges. 
The tobacco industry alleged that the Florida legislation 
violated the “due process” protections provided by 
Florida’s constitution, a claim ultimately rejected by the 
Supreme Court of Florida. The constitutionality of the 
Tobacco Damages and Health Care Costs Recovery Act was 
challenged almost immediately after it was enacted. The 
British Columbia Supreme Court determined the act to 
be unconstitutional due to its extra-territorial scope28, 
which is to say that the court determined that aspects 
of the legislation exceeded the territorial limitations on 
provincial jurisdiction.29 The legislature revised the act, 
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removing the extra-territorial provisions, and resubmitted 
its claim. Again, the legislation was challenged and once 
again the British Columbia Supreme Court found the 
act to be unconstitutional on the basis of the legislation’s 
extra-territorial scope.30 The province appealed and the 
British Columbia Court of Appeal unanimously reversed 
the lower court’s decision.31 Ultimately, in September 
2005, the Supreme Court of Canada upheld the validity 
of the legislation.32 The court battle continues, however. 
A visit to the Supreme Court of Canada is expected in 
September 2011 to rule on Imperial Tobacco’s third 
party notice to involve the government of Canada in the 
lawsuit.33 This is not surprising, given the statement by

Critics of the state’s attempt to 
recover health care costs from 
tobacco have also suggested that 
the government, by collecting 
taxes on tobacco, has no legitimate 
claim to seek recovery for health 
care costs.

Imperial Tobacco’s vice president of law, Don McCarty, 
that “BC can expect longwinded and bad-tempered 
litigation.”34 

Both statutes have also been subject to vociferous 
opposition from commentators suggesting the legislation 
violates the rule of law.35 Frederick DeCoste, for example, 
has referred to the Supreme Court’s reasoning in 2005 
as “monstrous” for “fundamentally misunderstanding 
the Rule of Law and misconstruing its place and purpose 
in our law.”36 The Supreme Court, in its judgment, 
contended that the tobacco manufacturers conception of 
“the unwritten constitutional principle of the rule of law 
would render many of our written constitutional rights 
redundant and, in doing so, undermine the delimitation 
of those rights chosen by our constitutional framers.”37 
The Court held that “[t]he rule of law is not an invitation 
to trivialize or supplant the Constitution’s written terms. 
Nor is it a tool by which to avoid legislative initiatives of 
which one is not in favour. On the contrary, it requires 
that courts give effect to the Constitution’s text, and 
apply, by whatever its terms, legislation that conforms 
to that text.”38 According to DeCoste, the Court ignores 

that the rule of law is the Constitution’s vassal. In its 
judgment, the Court indicates that the rule of law “exists 
solely to serve and to protect the Constitution. It has, and 
can have, no existence beyond the Constitution.”39 The 
Court’s understanding of the rule of law represents such 
a distortion historically and conceptually that DeCoste 
suggests, “the meager, indeed puny, remainder does not 
warrant our devotion as a political ideal.”40 

Critics of the state’s attempt to recover health care costs 
from tobacco have also suggested that the government, 
by collecting taxes on tobacco, has no legitimate claim to 
seek recovery for health care costs.41 As Sandra Gravanti 
argues,

The government should either continue 
benefi tting from the revenue raised by cigarette 
taxes, thereby forfeiting any rights it may have 
to recover damages for medical costs caused by 
the sale and consumption of cigarettes, or the 
government should seek recovery for medical 
costs and declare that cigarettes are illegal. 
The government should not be able to pursue 
both.42 

Like the United States, Canada collects revenue from 
tobacco taxes. Why this should preclude the government 
from suing to recoup health care costs, as suggested by 
Gravanti, is not entirely clear. It is not an uncommon 
refrain, however; it is a sentiment often closely linked with 
arguments that tobacco is a legal industry. By authorizing 
the sale of what is known to be a dangerous product, 
exemplifi ed by the required warning labels on tobacco 
products asserting the dangers of tobacco use, it has been 
suggested that the state has assumed the risks.43 

Potential Outcomes of Successful Right 
of Recovery Litigation
Despite the vociferous opposition mounted by the tobacco 
industry, trials in several provinces are on the immediate 
horizon. While success in British Columbia, New 
Brunswick, or Ontario would certainly trigger settlements 
with other provinces, tobacco manufacturers may opt 
to settle prior to any court having the opportunity to 
rule. The tobacco industry historically has opted to settle 
rather than allow the courts to determine the outcome, 
since a dangerous precedent in one jurisdiction is more 
unwieldy than a negotiated settlement. Additionally, 
settlements have typically allowed the tobacco industry 
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more control. Vandall has suggested that in the United 
States, tobacco manufacturers agreed to a settlement 
so they could infl uence the outcome by taking it to 
“their playing fi eld: Congress.”44 As he notes, “tobacco 
manufacturers apparently felt that they were losing before 
the press and before the public, and therefore, wanted 
to take the debate before Congress where they have 
won in the past and anticipate winning in the future.”45 
Although there are important differences between 
American and Canadian governance, and the political 
response to tobacco has changed signifi cantly since the 
Master Settlement Agreement, some commentators still 
contend that the Canadian government is too soft on the 
tobacco industry and that this is refl ected in negotiated 
settlements.

It has been suggested that tobacco manufacturers do 
not have any option but to settle. In 2000, Gravanti 
commented that successful outcomes in lawsuits in the 
US “could effectively destroy the tobacco industry.”46 
Allowing the matter to be decided by the courts could 
result in hefty judgments. Litigation could potentially 
bankrupt tobacco companies. Citigroup has suggested 
that if British Columbia’s lawsuit is successful, it could 
bankrupt Imperial Tobacco.47 When Quebec sought 
roughly $1.36 billion in unpaid taxes on allegedly 
smuggled cigarettes from JTI-MacDonald in 2004, 
JTI-MacDonald responded by seeking bankruptcy-
court protection.48 Several provinces joined Quebec in 
attempting to recover unpaid taxes, bringing the total 
amount sought to around $9 billion.49 Unsurprisingly, 
JTI-MacDonald remained in bankruptcy protection until 
recently. In April 2010, a settlement between several 
major tobacco companies and both levels of government 
was reached.50 

Realistically, settlements might represent the only 
way that the government may recover any money. 
Unfortunately, they are often for signifi cantly less than 
what is being sought. In the case of JTI-MacDonald, 
the settlement was for pennies on the dollar, coming 
in at a relatively low sum of $550 million, particularly 
compared to the $9 billion originally sought. Neil 
Collishaw, research director for Physicians for a Smoke-
Free Canada, says the settlement with JTI-MacDonald 
is not only a rotten deal for Canadian taxpayers, he 
also described it as a “get-out-of-jail-free card” for 
tobacco companies and their executives, as most of the 
charges, including criminal charges, associated with the 
contraband litigation were dropped in the settlement.51 

While settlements may prove unsatisfactory fi nancially, 
they do harness considerable potential. Settlements in the 
United States, including the Master Settlement Agreement 
(which, itself, was fi nalized at a signifi cantly lower 
fi gure than initially anticipated), typically have included 
requirements that the industry change behaviours, such 
as advertising and marketing, as well as address health 
concerns. In 2005, Garth Mahood, executive director of 
Non-Smokers Rights Association, suggested that in the 
process of settling with JTI-MacDonald, the government 
was in the position to negotiate “major concessions from 

Determining the loss of revenue 
from unpaid taxes is relatively 
straightforward when compared to 
the task of establishing the actual 
cost tobacco imposes on the health 
care system. 

the company that benefi t public health.”52 When the 
settlement was reached in April, Mahood characterized 
it as “ugly” and a “cave-in” because it did not address 
health or seek any industry changes.53 

Determining the loss of revenue from unpaid taxes is 
relatively straightforward when compared to the task 
of establishing the actual cost tobacco imposes on the 
health care system. Despite the large settlement reached 
in the United States, few commentators feel that it came 
close to the true cost to treat tobacco related illnesses. 
Some tobacco control advocates have expressed concerns 
that the various states were simply blinded by a “short-
sighted interest in money.”54 Given that risks associated 
with tobacco use are not uniform across all smokers, it is 
likely impossible to fully appreciate the impact tobacco 
has, particularly given the increase of co-morbidities, 
such as obesity. In addition to the more common chronic 
diseases associated with tobacco uses, such as cancer, 
emphysema, and cardiovascular disease, tobacco’s 
impact can be transient yet devastating. Individuals who 
suffer from asthma or allergies, for example, may be 
especially susceptible to the negative impact of tobacco. 
Second-hand tobacco smoke may trigger asthma attacks, 
increase the severity of attacks, and is a risk factor for 
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new cases of asthma in children.55 Non-smokers may 
not be able to appreciate the impact that second-hand 
smoke has on their health. Research examining the 
rates of admission to hospitals in Toronto from 1996 
until 2006, three years prior to the implementation of 
a smoking ban and two years after the last phase of the 
implementation, found signifi cant decreases in hospital 
admissions for cardiovascular conditions (39%) and 
respiratory conditions (33%).56 Research in the United 
States recently suggested that a nation-wide smoking 
ban in public places could result in nearly 19,000 fewer 
hospitalizations, a cost savings of $92 million.57 

If, as suggested, the total amount sought from tobacco 
manufacturers in Canada could reach $100 billion, 
additional problems will be encountered. In addition to 
the likely outcome of tobacco manufacturers declaring 
bankruptcy, it is entirely possible that the tobacco 
industry will be completely eliminated in Canada. 
While some tobacco control advocates would certainly 
laud this, it is not necessarily a desirable option. For 
one, it would have a detrimental impact on millions of 
smokers who are addicted to nicotine. While nicotine 
replacement therapies might prove effective, forcing 
smokers to quit would be poor public policy, not to 
mention politically unpalatable. It would also have a 
detrimental impact on second- and third-world nations. 
If the markets for tobacco in Canada were eliminated, 
tobacco manufacturers would simply attempt to increase 
their markets in developing countries.58

To be sure, it is unclear what the real impact of the 
elimination of the tobacco industry in Canada would be. 
Certainly, there would be a negative impact on smokers 
in the short-term, but what would happen in the long 
term? Would it simply promote contraband, as higher 
taxation did in the 1990s?59 What impact would the 
eradication of tobacco companies have on jobs and the 
economy? Would it actually save the state money? If the 
tobacco industry were eliminated it would necessarily 
result in a decrease in tax revenues60 and, possibly, higher 
health care costs. Albeit a crass argument, smokers 
tend to die sooner than non-smokers. While smokers 
do accrue health care costs, arguably these costs may 
be higher with an increase in life expectancy combined 
with the chronic diseases they will inevitably get. Phillip 
Morris, for example, has argued that smokers do their 
countries a favour “by boosting tax revenue, dying early, 
and not drawing a pension”.61 

If the government is successful, new problems emerge. A 
court ordered judgment or a negotiated settlement would 
still require the money to be recovered. This in itself may 
prove diffi cult. Once any funds have been recovered, the 
question will turn to how the money should be spent? 
Does it simply return to the government’s coffers? The 
Master Settlement Agreement did not simply reimburse 
the health care system. Some money was put aside for 
public awareness campaigns, some money went to the 
National Association of Attorneys General, and some 
went into a state enforcement fund. Determining how 
the money is to be distributed will undoubtedly raise 
new issues to be resolved, particularly given the public 
nature of Canada’s health care system. Ultimately, 
taxpayers have footed the bill for tobacco related illness 
and there will likely be more than a few who will 
consider tax rebates to be in order.

Conclusion
With Alberta’s Crown’s Right of Recovery Act a further 
chapter in tobacco litigation has begun. While the 
outcome of health care costs recovery litigation will 
likely be evident in the near future, the long-term impact 
of tobacco litigation may not be known for decades. 
Has tobacco litigation begun to erode the rule of law, 
as critics suggest? Will the tobacco industry continue to 
exist in Canada, or will it be eradicated, and ultimately 
transplanted into second- and third-world nations? 
Where might this leave the state with other industries 
responsible for disease, such as the food industry or 
the petro-chemical industry? For now, more questions 
remain than answers. One thing is for certain, with the 
advent of the Crown’s Right of Recovery Act in Alberta, the 
fi nal showdown between the provincial governments 
and the tobacco industry is imminent. 
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