
I. Introduction

Canada is at a critical point in its development of assisted

human reproduction law. After a full decade of debate and

consultation with the public and interest groups, The

Assisted Human Reproduction Act1 or Bill C-13, may

become the first comprehensive law in Canada to address

the controversial area of reproductive technologies.

Although most Canadian clinics have historically protected

the anonymity of donors, there is currently no right of donor

anonymity specifically enumerated in Canadian law.2 How-

ever, if Bill C-13 as currently written becomes law, s. 18 will

establish a legal right of anonymity for donors.3 This will

create legal rights structures that are inconsistent with some

fundamental legal principles.

The issue of donor anonymity has attracted passionate and

widespread attention because it calls into question a soci-

ety’s attitudes on fundamental issues of privacy, personal

identity, family and what it means to be human. This is evi-

dent not only in Canada, but around the world. After such

focus, countries such as Sweden, Australia, New Zealand,

and Japan have abolished or are in the process of abolish-

ing anonymous gamete donor systems in favour of “iden-

tity-release” systems.4 Identity-release systems typically

allow donor offspring who have reached the age of major-

ity to access identifying information about their donor.5

This information is of a form that the donor offspring

would likely then be able to contact their donor, if the

donor offspring would like to do so. These changes have

come about in response to the growing number of donor

offspring who express a desire to know the identity of their

genetic donors.6

One of the fundamental arguments embraced by the Cana-

dian government for protecting donor anonymity in Cana-

dian law is the similarity of such a system to most provincial

and territorial adoption laws.7 Additionally, the govern-

ment’s discourse on the development of an anonymous

donor system has suggested that the donors’ privacy rights

will be violated if their identities are made known to donor

offspring.8 These two arguments can be categorised as fall-

ing within the principles of legal consistency and privacy

rights. Although the Canadian government has used these

two arguments to support Bill C-13’s anonymous donor sys-

tem, when the two fundamental legal principles are applied

correctly, they support an identity-release system. This paper

analyzes the implications of the misguided application of

legal principles in the argument for donor anonymity laws.

II. Looking Backward or Looking
Forward?

Laws should be consistent with one another lest the integrity

of the justice system be compromised. Thus, it is important

to draft legislation that embraces the same fundamental

legal principles that have led to the development of the cur-

rent legal system. However, a rigid approach to legislative

drafting that focuses on legal consistency might preclude the

ability for law to develop. As society’s needs and values

change, so should the laws that are informed by society.

Consequently, legislators ought not to look to other legisla-

tion simply as a restriction of the parameters of new legisla-

tion. Legal consistency should not make the law static, but

provide a way for legislators to incorporate the most funda-

mental legal principles into new legislation.

Volume 12, Number 1 39

Consistency and Privacy: Do These
Legal Principles Mandate Gamete

Donor Anonymity?

Lisa Shields



There is a natural inclination to compare gamete donation

with adoption because of the apparent similarities between

the two.9 However, there are dangers in constructing gamete

donor laws to mimic adoption laws. Most provinces’ adop-

tion laws were written in a social context that is very differ-

ent from the current day. The values and attitudes of society

several decades ago, particularly about reproductive issues,

informed the establishment of adoption laws that put a pre-

mium on secrecy and anonymity. At that time, there was lit-

tle discourse about any potential ill effects of keeping a

child’s origins secret from him or her.

Only a couple of decades ago, adoption was viewed in a very

different light than at present. Unwed mothers were a source

of shame given that pre-marital sex was taboo. Over time, it

became more apparent that many adopted children in Can-

ada wanted to know about their biological origins. At the

same time, many biological parents were happy to know that

the baby that they had given up for adoption had grown into

a healthy, happy adult. These inclinations, both on the part

of the adopted individual and the biological parents served

to increase openness in adoptions to the present situation

where such open adoptions are acceptable and maybe even

preferred.

Currently in Canada it is increasingly commonplace for peo-

ple to seek “private adoptions” in which the biological and

social parents can stipulate the terms of the adoption. Private

adoptions typically take the form of open adoptions, in

which identities are typically shared between the parties.10

British Columbia enacted legislation creating an open adop-

tion system in 1996 such that there is unqualified access to

birth and adoption records by biological parents and adopted

adults.11 Newfoundland has also recently amended its adop-

tion laws to provide for an open records system.12

The trend towards openness in adoptions is indicative of

society’s changing beliefs about what is best for adopted

children and other parties to adoption. If gamete donor law

models itself on the typically outdated adoption laws that are

in place in most Canadian jurisdictions, it will be repeating

the mistakes of history rather than learning from them.

The changing face of adoption law and society’s attitude

toward adoption raise the important issue of the appropriate

role of law in social change. Historically, adoption laws did

not provide for any means of information release to adopted

people. Without the legal change to require the maintenance

of birth and adoption records, we would not have been able

to observe the consequences of the release of this informa-

tion to adopted adults. Fortunately, awareness of the bene-

fits of openness has expanded to encompass the legitimacy

of an adopted adult’s desire to know his or her origins.

Adoption itself has not collapsed because of openness. In

fact, it has probably survived in large part because of the

legal amendments permitting openness.

Law may be a reflection of society but it also proscribes lim-

its that necessarily shape society’s attitudes and beliefs.

People embraced openness in adoptions and pushed for

appropriate legal accommodations for their wishes. None-

theless, the law’s permission of openness in adoptions nec-

essarily encouraged society’s comfort with openness. In the

same way, donor anonymity laws encourage stigma and

shame over the gamete donor process. By legislating ano-

nymity, the law explicitly condones donor secrecy.

Canadian clinics have historically attracted donors who

were comfortable with an anonymous system. It would be

improper to draw conclusions about the general perspec-

tives of potential donors based on those donors who have

donated under an anonymous system. Similarly, after sev-

eral years of an ad hoc anonymous donor system, Canadians

are more familiar with donor anonymity than they are with

the possibilities of an identity-release system. While we

ought to draft laws that reflect society’s values, we must also

recognize that these same values will be influenced by what

the law deems to be appropriate or correct.

The effect of Bill C-13 will be to create a system that attracts

only prospective donors who agree with anonymity. The

effect of creating a legal right of donor anonymity will per-

petuate antiquated views about the rights of donors to ano-

nymity and the absence of rights of donor offspring to know

their genetic identities. Given that there is a notable trend in

adoptions and adoption legislation towards openness, the

establishment of a right of donor anonymity is a reflection of

where the law has been rather than where it is going. History

can be a great teacher, but ought not to be used as a justifica-

tion for making the same mistake twice. Legal consistency,

therefore, indicates that gamete donor laws should acknowl-

edge the importance of openness for children’s genetic iden-

tities.

III. The Realm of Privacy

The second argument that is widely used by proponents of

anonymous donor systems is that the privacy rights of

donors must be protected by policies and laws. The debate

over how to balance the privacy rights of donors with the

claims of offspring to know their genetic identities presup-

poses that donors have a right to conceal their identities from

offspring. Thus, one must examine whether or not donors
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actually have a right to privacy. Without such a prima facie

right, the argument that donors’ rights to privacy must be

legally protected cannot stand.

The presumption that donors have a right to privacy was

made apparent by the Standing Committee in its Second

Report on assisted human reproduction.13 The Committee

stated that “where there is a conflict between the privacy

rights of a donor and the rights of a resulting child to know

its heritage, the rights of the child should prevail.”14 Health

Canada referred to the “donor privacy” argument in its

Feedback Report.15 In that report, Health Canada presented

the arguments and viewpoints that were obtained in prepar-

ing Bill C-13. The report acknowledged the debate

between those who sought the primacy of the right of indi-

viduals to know their genetic heritage and “those who

favoured the right to anonymity of the genetic parents.”16

The issue has also been the subject of debate in the House

of Commons. Many members of Parliament have

expressed their concern that “the government has attached

a greater weight to the privacy rights of donors than to the

access to information rights of donor offspring.”17 This

concern was echoed by many other members in the debates

regarding Bill C-13.18

A donor’s right to keep his or her identity private flows from

the legal creation of such a right. This can occur as a contrac-

tual agreement, such as between a donor and a clinic or

recipient. This is reflective of the typical Canadian situa-

tion, whereby a donor agrees to donate to a clinic with the

understanding that his identity will be concealed by the

clinic. The right can also be legally entrenched, as would

happen if Bill C-13 becomes law as currently written. In an

anonymous donor system, the donor’s anonymity is meant

to conceal his or her identity from any prospective offspring

that are created from the donation. The assertion of privacy

operates to maintain anonymity from the offspring rather

than conceal the fact that one has donated gametes.

In contrast to the right of donor anonymity, which exists

only if constructed, the right to dominion over one’s own

body exists merely by virtue of being a human. Thus, the

right to control one’s body, and hence to make decisions

about one’s body, is an essential, inalienable right. The right

to dominion over one’s body is reflected generally in

notions of security of the person. This basic right has led to

the modern concepts of informed consent to medical proce-

dures and to the right to access one’s own medical records.

The Canadian Charter of Rights and Freedoms explicitly

guarantees the right to security of the person.19 Security of

the person refers to the long-held notion that one’s body

should be free from interference by others. This includes a

respect for personal bodily integrity, both physical and psy-

chological. It has been accepted in Canadian law that “secu-

rity of the person” is a broader right than a restriction on

physical interference of one’s body. For example, in Mills,20

Lamer J. held:

security of the person is not restricted to physi-

cal integrity; rather, it encompasses protection

against “overlong subjection to the vexations

and vicissitudes of a pending criminal accusa-

tion”. . . . These include stigmatization of the

accused, loss of privacy, stress and anxiety

resulting from a multitude of factors, including

possible disruption of family, social life and

work, legal costs, uncertainty as to the outcome

and sanction.

Although this analysis was clearly being carried out in the

context of a potential Charter s. 11(b) violation, it illustrates

the expansive nature of the “security of the person” guaran-

tee. Lamer J.’s definition indicates that security of the per-

son includes the freedom to not be psychologically harmed

by government actions, given that even psychological harm

can have grave consequences in an individual’s life.

In Morgentaler, Dickson C.J. accepted the above definition

as applicable outside of the criminal context into general s. 7

assessments.21 The Chief Justice held: “If state-imposed

psychological trauma infringes security of the person in the

rather circumscribed case of s. 11(b), it should be relevant to

the general case of s. 7 where the right is expressed in

broader terms.”22

It is evident that donor offspring may suffer psychological

harm from their inability to form a personal identity and,

furthermore that this is instituted by the anonymity of their

genetic histories. Consequently, it would follow that the

Charter would protect these interests of donor offspring. As

such, the right to dominion over one’s body must include the

ability to access information about one’s genetic makeup as

this information is an essential part of the donor offspring’s

identity.

Furthermore, it seems reasonable that an individual would

be able to access information about his or her body to the

extent that it is possible. A person should have control over

who accesses his or her genetic information. Given that this

information is highly private and personal, it does not follow

that third parties should have greater rights than the individ-

ual to his or her genetic information. Third parties should

have access to such information only if the individual
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waives his or her right to the confidentiality of that informa-

tion. In anonymous donor systems, however, this informa-

tion is specifically concealed from the donor offspring,

when they are the very people who ought to have their own

genetic information.

The denial of the right of donor offspring to know their

genetic identities is qualitatively different from the “right”

of donors to be anonymous. The former refers to a right to

know oneself, whereas the latter refers to the right to be able

to participate in a specific kind of donor system. There is no

comparison between the importance of being able to con-

struct one’s genetic identity

and being able to be an

anonymous donor.

A prospective donor has

the ability to choose to be a

donor or not to participate

in the system at all. It is

only when a donor agrees

to participate in the anony-

mous donor system that

he or she acquires the

right to anonymity. If the same donor agrees to participate

in an identity-release system, then he or she would not have

a legal claim to anonymity. Donor offspring do not

have a choice about the concealment of their genetic identi-

ties. Thus, if it is extremely important to a potential

donor that he or she remain anonymous and the donor sys-

tem does not provide for such a guarantee, then that indi-

vidual need not donate. In contrast, to a donor offspring

who had no choice in whether or not to participate in the

system, it may be extremely important to know his or her

genetic identity.

IV. Reconciling the Competing
Interests

Despite the fact that there is no single solution that will

appease all interests, the most appropriate legal system is

one that will address the concerns of all interested parties.

However, when there is a conflict between competing inter-

ests or rights, the best law will accord the greatest protection

to the most important needs. Canadian law has sought to as-

sess the importance of various needs by ensuring that the

interests of the most vulnerable parties, in this case, chil-

dren, are protected. In accordance with the principle of pro-

tecting the most vulnerable parties, Bill C-13 adopts the

following as one of its stated principles: “[t]he health and

well-being of children born through the application of these

technologies must be given priority in all decisions

respecting their use.”23 The importance of this principle in

Canadian law is also reflected in the approach taken by the

House of Commons Standing Committee on Health when it

analysed the draft Assisted Human Reproduction Act. The

Standing Committee placed the protection of the emotional

and physical health as well as the essential dignity of the

children created by assisted human reproduction procedures

as one of its three priorities for evaluating the draft legisla-

tion.24

Another way to assess the competing interests in this situa-

tion is by considering which

interests or rights are most

fundamental, and therefore

deserve the most protection.

Donors participate in the

donor system through con-

sent. If a prospective donor

chooses not to donate, then

his or her life has suffered

no great consequence.

Donor offspring have no

ability to choose how they

are conceived, but in an identity-release system they could

choose whether or not they wanted to know the details of

their genetic identities. If this choice is denied to them, their

rights over the control over their own bodies will be funda-

mentally constrained.

The essentially human desire to know one’s genetic back-

ground, as expressed by some donor offspring, can also be

seen in the recipients’ desire to have a child with at least

some of their own genetic material. Many donor recipients

feel that it is important for them to have a child with as

much of a shared genetic link to themselves as possible.

For example, a couple in which the male partner is infertile

may choose to use in vitro fertilization with donor sperm in

order to have a child who shares genetic material with the

female partner. The desire to have a child that is genetically

related to oneself is widespread and readily accepted. On

the other hand, the urge of donor offspring to know the

identity of their non-parental genetic donor is not as

accepted. If it follows that there is an acceptable, funda-

mental urge to create children with one’s own genetic

material, then there must be an acceptance of the desire of

those children to know their true genetic histories. Accord-

ingly, the right to be able to control one’s own body is

much more fundamental than the right to be an anonymous

donor, and as such, the more fundamental right ought to be

protected in law.
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V. Concluding Recommendations

In keeping with the fundamental legal principles of legisla-

tive consistency and privacy rights, Canada ought to re-draft

Bill C-13 to accord donor offspring with the right to know

their genetic identities. This would necessarily entail estab-

lishing a donor system in which all donors consent to the

release of their identity to any interested donor offspring.

Although this change would provide appropriate protection

for the most vulnerable parties involved in assisted human

reproduction and their most fundamental rights, it would not

assist those individuals conceived under the anonymous

donor system to ascertain their genetic information. In order

to protect the rights of donors who have already donated

under conditions of anonymity, there should not be any ret-

roactive application of an identity-release system. Volun-

tary registries that allow donors and offspring to control

their participation in the release of their identities should be

established in order to provide donor offspring the greatest

opportunity possible to obtain vital genetic information

without infringing on donors’ rights.25

If Canada implements an anonymous donor system, the

result will be a violation of the most fundamental rights of

donor offspring as a trade-off for the establishment of a new

legal right of donor anonymity. This new right would then

have to be respected once created, thereby leading to the

perpetuation of a system established on insecure ground.

Choosing to create a new legal right over protecting the

basic rights of those most vulnerable is inconsistent with

fundamental Canadian laws and legal principles. Donor

anonymity can only be established if we turn a blind eye to

the fundamental rights of donor offspring. While technology

can provide great benefits to society, those benefits ought

not to come at the sacrifice of the primary rights of a vulner-

able group of Canadians.
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