
1. Introduction

The rules and standards of tort liability are typically stated at

a high level of generality, one which makes no mention of

specific activities or given groups of plaintiffs or defen-

dants. The task of bringing those abstract rules to bear on the

diverse behaviour to which tort law applies thus involves

courts applying broad propositions to a wide range of partic-

ular occurrences. From time to time, however, legislatures

have been persuaded to pass statutes singling out certain

activities or persons for special treatment in tort actions. For

instance, in Canada we have statutes which give beneficial

treatment in some tort actions to certain favoured classes of

defendants. These include farmers,1 nuclear facilities,2

anglers,3 and government itself.4 In addition, we have stat-

utes which treat some defendants — tobacco manufacturers5

and dog owners,6 for example — more harshly than the gen-

eral rules of tort would otherwise treat them.

The articulation of special tort rules for particular classes of

defendants is not limited to statutes. From time to time

courts have been prepared to depart from the generality that

typically characterizes the standards of private law. They

have promulgated special liability rules for particular

groups of defendants. In Canada, two such groups have

most frequently come in for such treatment: the government

and doctors. It is not difficult to understand why there might

be distinctive tort rules for government defendants. The

state’s mission, obligations, structure and limitations set it

apart from private actors. However, it is less easy to under-

stand why the general rules of tort law — rules which apply

to the other professions and to other private actors of a

non-professional nature — should require modification

before they can be applied to doctors. Nevertheless those

rules have been modified for physician defendants.

Moreover they have been altered in a manner that benefits

defendant doctors. In ter Neuzen v. Korn7 the Supreme

Court of Canada held that, in the context of medical negli-

gence, a defendant medical doctor who complied with stan-

dard practice could not, except in exceptional

circumstances, be held to have fallen below the applicable

standard of care. In Reibl v. Hughes8 the Supreme Court

articulated the distinction between negligence and battery so

as to ensure that physicians who failed to gain informed con-

sent to a procedure might be liable for the former cause of

action, but not normally for the latter, more morally invidi-

ous one. Reibl also gave doctors, but no one else, the benefit

of a special causation test. This distinctive rule for doctors

was upheld by the Supreme Court in the 1997 case of Arndt

v. Smith.9 In Laferrière v. Lawson10 the Supreme Court

rejected a claim that the doctrine of loss of chance, which

applies to certain actions in negligence, should apply to that

claim for medical malpractice. And in its recent decision in

Cottrelle v. Gerrard11 the Ontario Court of Appeal con-

firmed the rule that loss of chance should not apply to medi-

cal malpractice claims.

Recently, in Afshar v. Chester,12 the House of Lords decided

a case which articulated yet another special tort rule for doc-

tors. The question considered in Afshar has been before the

High Court of Australia13 but has not yet been subjected to

much consideration by Canadian courts. It easily could,

however, and the goal of this note is to explain and critique

Afshar with an eye to that decision’s potential implications

for Canadian law. Addressing that last matter may not be

easy because, in contrast to the practice of the Supreme

Court of Canada, which has viewed doctors as a “peculiarly

vulnerable” class of defendants14 deserving of special pro-
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tection, the House of Lords decision in Afshar sets out an

exceptional rule that treats defendant doctors less favour-

ably than other, non-medical defendants would be treated.

The ruling of the majority of the House of Lords in Afshar

holds the defendant doctor liable in circumstances where an

analogous non-medical doctor defendant would have been

exonerated.

2. The Facts and Holding in Afshar

The facts were straightforward. Ms Chester was referred to a

neurosurgeon, Dr. Afshar, due to recurring back pain. Dr.

Afshar recommended surgery to remove three intervertebral

disks. The surgery was performed three days later. Although

Dr. Afshar was not negligent in his conduct of the operation,

one of the risks of lumbar surgery, disturbance to the cauda

equina nerve root, unfortunately materialized in a major

fashion. Ms Chester suffered motor and sensory impairment

transiently in her right leg and on a more permanent basis on

her left side. The trial was adjourned prior to an exploration

of the extent of disability to enable resolution of the issue of

liability.

Ms Chester claimed that Dr. Afshar had failed to warn her of

the risk of nerve damage and the sequelae of paralysis. In

response to her query regarding risks of surgery, she testi-

fied, Dr. Afshar responded that “he had not crippled any-

body yet.”15 Her evidence was that she was reluctant to

undergo surgery (confirmed in the note from her referring

physician) but that Dr. Afshar had made it all sound so sim-

ple that she had agreed to the operation. Further, she testified

that, had she been advised of the risks, she would have

sought at least two additional opinions, and would have

made a number of further enquiries.

Note that Ms Chester did not testify that she would have

refused to undergo the surgery. Had she done so, the action

would have proceeded as a simple question of uninformed

consent, and the issue of factual causation would have been

a matter of assessing the credibility of her claim. Rather, her

claim was that she would not have submitted to the surgery a

mere three days after her initial consultation with Dr.

Afshar. This rendered the action questionable on the issue of

causation in that she may well have consented to similar sur-

gery performed by the same surgeon at a later date, presum-

ably with the identical small risk that manifested in her case.

The parties agreed that failure to warn of the possibility of

nerve damage would amount to a breach of the duty to

inform. Dr. Afshar testified that he had given that warning.

However, the trial judge accepted Ms Chester’s testimony

as to the failure of Dr. Afshar to identify the risks of surgery,

in particular the possibility of paralysis. He also found that,

had she known, Ms Chester would have sought a second and

possibly a third opinion prior to consenting to surgery rather

than proceeding when she did. In his view that was suffi-

cient to establish the causal link.

Dr. Afshar appealed on the issue of causation. In dismissing

the appeal16 the Court of Appeal noted the interesting prob-

lem posed by the case. If the plaintiff would have had the

same operation even if warned, then the failure to warn did

not cause the harm and the plaintiff’s case should fail. If the

plaintiff would not have had the operation at all had she been

warned, then the failure to make proper disclosure did cause

the harm and the plaintiff should win. But how should the

matter be approached in a case like this, where the plaintiff

had failed to show that, had she been properly warned, she

would not at some later date have undergone a comparable

operation with roughly similar risks?

In the unanimous view of the Court of Appeal, the purpose

of requiring doctors to give appropriate disclosure was “to

enable the patient to exercise her right to choose whether or

not to have the particular operation to which she is asked to

give her consent.”17 Thus it followed that causation would

be made out even if the patient would have agreed to the

same operation at a later time. This followed since the risk of

the nerve damage the plaintiff suffered was peculiar to the

operation, not to the patient. Thus, even though she would

have run the same risk of nerve damage on the hypothetical

later operation that she ran on the operation she in fact had,

on the balance of probabilities that harm would not have

eventuated on that later operation. So causation was estab-

lished on the basis of the traditional but-for standard.18

In a three to two split, the majority of the House of Lords

ruled in favour of Ms Chester. The two dissenters, Lords

Hoffmann and Bingham, took the view that the duty to warn

did not relate to a particular operation on a given date, even

if such an operation was contemplated by the parties. The

date was regarded as “an irrelevant detail”19 and the duty

was held to exist with respect to the decision whether to

undergo the operation at all. Accordingly, the timing of the

operation [was] irrelevant to the injury she suffered, for

which she claims to be compensated. That injury would

have been as liable to occur whenever the surgery was per-

formed and whoever performed it.20
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In the dissenters’ view that meant the plaintiff had failed to

establish causation and the appeal should be allowed.

Lords Steyn, Hope and Walker thought otherwise. They dis-

missed the appeal and held for the plaintiff, but on grounds

different than those offered by the trial judge and the Court

of Appeal. The majority did not differ from Lords Hoffmann

and Bingham in thinking that orthodox principles, properly

applied, would not assist the plaintiff. In the words of Lord

Hope, “a solution to this problem which is in Miss Chester’s

favour cannot be based on traditional causation princi-

ples.”21 Rather, the majority based its decision in favour of

the plaintiff on a newly created exception to those traditional

principles, one based on the special nature of a physician’s

duty to warn.

The core of their reasoning was that Dr. Afshar had failed in

his duty to advise of the risk of paralysis, the injury sus-

tained was that of this very risk, and liability should follow.

The majority, therefore, was prepared to assess the question

of factual causation — whether the failure of Dr. Afshar to

advise of the risk in question led to the injury caused — in

what may generously be described as expansive fashion. In

other words, despite the fact that Ms Chester may have

agreed eventually to the surgical procedure that resulted in

partial paralysis, she was entitled to recover damages due to

the carelessness of Dr. Afshar in failing to advise of the

material risks. We have described this outcome as “gener-

ous”. Some may argue that it is a perversion of the concept

of factual causation. On what grounds did a majority of the

House of Lords arrive at this conclusion?

To answer this question, one must refer to the speeches that

combined to make up the majority. Lord Steyn placed the

right of a patient to proper warning of risk as superior to a

number of other rights (without identifying the inferior

rights).22 He also referred favourably to an excerpt by Tony

Honoré which advocates strict liability where there is a fail-

ure to advise of risk followed by a realization of the risk.23 In

the view of Lord Steyn, modification of causation principles

was warranted in order to give full validation to the right of

the patient to not undergo surgery in the absence of informed

consent. Thus, he found in favour of the plaintiff.

Lord Hope interpreted the facts to suggest that Dr. Afshar’s

breach of the duty to obtain informed consent had not, on a

traditional analysis, caused the patient’s injury. He viewed

the risk to Ms Chester as being the same “irrespective of

when or at whose hands she had the operation.”24 Neverthe-

less, he was willing on policy grounds to find liability where

“the harm was foreseeable as within the risk, or was within

the scope of the rule violated by the defendant.”25 Like Lord

Steyn, he argued that the doctor’s duty to warn and inform

was an especially significant duty.26 Lord Hope was anxious

not to leave the plaintiff without a remedy when she had

been honest enough not to testify that she would have

declined to undergo the surgery. Remarkably, he stated as

follows:

The function of the law is to enable rights to be vindicated

and to provide remedies when duties have been breached.

Unless this is done the duty is a hollow one, stripped of all

practical force and devoid of all content. It will have lost its

ability to protect the patient and thus to fulfill the only pur-

pose which brought it into existence. On policy grounds

therefore I would hold that the test of causation is satisfied in

this case.27

Lord Walker likewise supported the extension of the law of

causation in the circumstances at hand, and he also did so

based on his perception that a doctor’s duty to advise was an

especially important obligation. He noted that he derived lit-

tle assistance from analogies to the failure to warn in

non-medical cases.28 He was willing to find causation in

order not to leave the honest patient without a remedy where

the duty to obtain informed consent had been breached. The

sole limit he appeared to place on this extension was that the

injury incurred should be “directly within the scope and

focus of that duty.”29

Thus, each of the judges constituting the majority was pre-

pared to deviate from the standard approach to causation on

policy grounds. Placing high priority on the principle of

informed consent in the medical context, where the defen-

dant has failed in his duty to warn of risk and such risk mate-

rializes, liability is deemed to follow. Factual causation, as it

has traditionally been understood, is rendered irrelevant.

3. Critique: The Time Element
of the Duty to Warn

The law pertaining to informed consent to surgical proce-

dures is slightly different in common law Canada than the

U.K., so the leading Canadian decision, Reibl v. Hughes,

received no mention in Afshar. In Canada the scope of a

physician’s duty to warn is stated slightly differently than in

the U.K., and, as noted above,30 the test for assessing what

the patient would have done if warned is also articulated dif-

ferently.
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Nevertheless, the problem in Afshar could easily arise in

Canada. Stripped to its essentials, that problem was how to

assess causation when (1) the plaintiff was not adequately

informed of the risks inherent in a given medical procedure;

(2) she assented to that procedure and, despite the fact it was

competently performed, the unwarned-of risk manifested;

(3) the plaintiff can show that had she31 been warned she

would not have had the operation on the date she originally

contemplated having it; but (4) the plaintiff cannot show

that had she been properly warned she would not eventually,

after some delay for further consultation or reflection, have

consented to the same procedure (or a comparable course of

action with similar risks).

Each of the three solutions to

the problem that found favour

at some stage in Afshar is

potentially available in Cana-

dian law. Like the trial judge

and the Court of Appeal, it

would be open a Canadian court

to find that the duty to warn was

with respect to a particular

operation on a given date.

Under this view, causation is

made out because, on the

counterfactual required by the

but-for test, the plaintiff would have delayed the procedure

to a later occasion on which, on the balance of probabilities,

the harm would not have happened. Secondly, a Canadian

judge might take the route followed by the dissent in the

House of Lords and hold that the duty to warn is not with

respect to an operation on a given date but rather to that

operation32 generally. Under this approach, because the fail-

ure to warn cannot be shown to have made a difference to

the patient’s decision whether to undergo the procedure at

some time, it did not increase the risk to which she was sub-

jected and causation is not made out. The plaintiff loses.

Finally, a Canadian court might adopt the view of the major-

ity in the House of Lords and craft some new exception to

the but-for test in order to find liability.

The first option — i.e., that causation has been established

on a balance of probabilities if it can be proven that the

plaintiff would not have agreed to that particular operation,

including its temporal aspects — may prove to be most

attractive to courts in Canada. After all, it leads to a straight-

forward application of the but-for standard while affirming

the plaintiff’s autonomous right to choose whether or not to

submit to the surgical procedure having been informed of

the material risks. The fact that a risk of low probability

materialized in a given case is treated as not likely to happen

on another occasion — i.e., the same probability can be

applied to the subsequent procedure, in this case 1% - 2%,

and the plaintiff would have been unlikely to have been the

unlucky one the next time around. This approach only

becomes problematic on a but-for basis when the risk

exceeds 50% probability. That is rare and generally involves

consequences that are trifling, at least relative to those

harms that give rise to law suits.

Further, this approach, endorsed by the trial and court of

appeal judgments, appears to

have some degree of prece-

dence in the Canadian context.

In one of the very early cases on

informed consent, Kinney v.

Lockwood Clinic Ltd., the trial

judge found liability on the part

of the surgeon and his associate

in that they had not properly

advised the plaintiff of the pos-

sibility of permanent damage to

her hand resulting from the pro-

posed surgery. He indicated

that the surgeons were not enti-

tled to operate upon her hand

until they put that matter with perfect frankness and plain-

ness before her and then had her decision that she would or

would not submit to the operation at that time.33

This finding is further reinforced in the landmark Canadian

case on informed consent, Reibl v. Hughes.34 There, the

Supreme Court of Canada ruled that in the absence of

informed consent, the defendant surgeon was liable in negli-

gence for proceeding with a competently performed sur-

gery. One of the facts found to be material was that the

plaintiff had undergone elective surgery when he was 1.6

years away from acquiring a vested pension from his place

of employment. Thus, the judgment of a unanimous

Supreme Court of Canada authored by Laskin C.J. con-

cluded with this statement:

In my opinion, a reasonable person in the plaintiff’s position

would, on a balance of probabilities, have opted against the

surgery rather than undergoing it at the particular time.35

Thus, although the plaintiff had testified that he might well

have forgone the surgery completely, the Supreme Court

was content to rest on the fact that, had he been properly
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informed, he would have refused the surgery at the time it

was offered and performed. This provides some support for

the possibility that Canadian courts will accept the temporal

dimensions of an uninformed consent claim. In other words,

if a plaintiff can establish that had she been properly advised

of the risks, she would have forgone surgery at that time, the

test of causation has been met. This would be in accordance

with both the trial and appeal court judgments in Afshar.

However, despite these judicial references to an operation

on a particular date, it is not clear that the courts in either

Kinney or Reibl truly grappled with the full causal implica-

tions of the articulation of the temporal aspect of the duty.

The arguments that were so central to the House of Lords

approach in Afshar were not canvassed in either of those two

decisions. As noted in our introduction, those arguments

have not yet been weighed in on specifically by Canadian

courts.

It seems to us that there will be many cases where it will be

unrealistic or artificial to state the physician’s duty to warn

as relating to a particular operation at a particular time. That

is, in the present Canadian climate of systemic delay, there

will be instances where no prospective operation date has

been set, even tentatively, and where the patient’s decision

is simply whether or not to have her name placed on a wait-

ing list. An Afshar-type problem could certainly arise there,

in that an unwarned patient who suffered the manifestation

of some risk might still say that, had she been properly

warned, she would at least have waited and thought about it

before eventually entering her name on a waiting list. Such a

patient could assert that, had she waited she would obvi-

ously not have placed her name on the waiting list until

some later time and thus not had the operation until a later

time, and the risk would, on the odds, not likely have mani-

fested on the hypothetical later operation. Such a patient

might accordingly still claim that the failure to warn caused

the harm.

Of course, even there it would not be impossible to resolve

that problem by judicially articulating the duty in terms of an

operation on a particular date. Even though no specific date

had been mentioned, a court dealing with the case set out in

the previous paragraph might still articulate the duty as

relating to only such operation as would eventually take

place if the patient’s name was entered on the waiting list

immediately following the consultation in question — even

though no precise date for the procedure could be ascer-

tained at that time. Such a response is admittedly coherent.

Yet there is some doubt that it reflects a realistic articulation

of the obligation as either the doctor or the patient might per-

ceive it at the time of the consultation. In a great many cases

the temporal aspect of the decision-making progress will be

considerably attenuated, and the overwhelming focus will

be on whether or not to undertake the procedure. It is over-

whelmingly with that decision that the core obligation of the

duty to provide informed consent is concerned. Resolving

the causation problem by some ex post facto magnification

of the time element of the physician’s duty to warn is cer-

tainly one way out of the Afshar dilemma, but, as all of the

law lords in Afshar recognized, that resolution of the prob-

lem seems like a legal fiction.

What, then, about the third option — that of crafting some

new, physician-specific exception to the but-for test? The

majority of the House of Lords in Afshar justified their

plaintiff-favouring departure from the longstanding but-for

test on the grounds that the duty breached — the duty of

physicians to provide adequate information to patients —

was an especially important one. The significance of this

departure from the traditional but-for test for factual causa-

tion is considerable. It is true that the House of Lords had

authorized another exception to the but-for test the previous

year in Fairchild v. Glenhaven Funeral Services Ltd.36

However, Afshar seems a more significant exception. The

exception in Fairchild was based on the finding that, given

the state of knowledge about the etiology of the harm in

question in that case, the but-for test was simply unwork-

able. In Afshar, however, the but-for test was eminently

workable, as the reasoning of the dissenting judges demon-

strated. It simply led to a conclusion that the majority did not

like.

The Supreme Court of Canada has previously shown itself

to be receptive to the argument that the causal standard can

vary depending on the nature and importance of the duty

breached. In Hollis v. Dow Corning Corp.,37 a case which

considered a manufacturer’s duty to warn, the court held

that the “imbalance of resources and information”38

between manufacturers and patients justified a special,

pro-plaintiff departure from but-for causation in the circum-

stances of that case. More generally, the Supreme Court of

Canada has shown itself willing to depart from but-for cau-

sation in other circumstances, though the precise range of

those departures is not easily defined.39

Of course one problem with such rules lies in defining their

scope. The justification for the special standard in Afshar

rested on the particular need to promote autonomy and fight

physician paternalism in the context of a doctor’s breach of

40 Health Law Review



his duty to provide certain information. That special stan-

dard would thus not be available in the circumstances of,

say, a property evaluator’s obligation to give accurate infor-

mation.40 But obviously borderline cases could arise, for

instance those arising from the disclosure obligations of

groups such as nurses, pharmacists, psychologists, physio-

therapists, chiropractors, midwives, dentists and veterinari-

ans. Which of those groups has a track record of paternalism

that justifies the invocation against it of a special causation

standard? While not opposing the view of the majority of the

law lords in Afshar, it is our view adopting an Afshar-like

exception should require such questions to be answered.

The additional problem here is that, as noted in our introduc-

tion, the Supreme Court of Canada has not shown itself open

to causal (or other) standards that treat doctors more harshly

than other defendants; in fact the opposite. If the Supreme

Court of Canada were to follow the route of all five law lords

in Afshar and articulate the duty to provide informed con-

sent as a general one — one which did not relate to an opera-

tion on a particular date — then it seems far from likely that

they would pursue the option taken by the Afshar majority

and craft some novel, doctor-specific exception to the

but-for test. Based on its record the Supreme Court of Can-

ada seems more likely to side with Lords Hoffmann and

Bingham and find that causation is not made out.

There are other routes available to Canadian courts faced

with an Afshar-like situation. One that might be viewed as

either alternative or complementary to the previously dis-

cussed options is to adjudge the absence of informed con-

sent as a breach of a fiduciary duty owed by a physician to

advise the patient of material risks. As far back as 1931, the

Ontario Court of Appeal analysed the surgeon/patient rela-

tionship as fiduciary in nature, requiring honesty on the part

of the surgeon.41 Where such duty is breached in not supply-

ing sufficient information, harm that flows from such breach

is worthy of compensation. Moreover, from the point of

view of causation, when the duty breached is a fiduciary

one, other contributing factors can be ignored; the plaintiff

can receive compensation for her full losses, despite the

presence of other contributing factors or the materialization

of harms that seem outside the scope of the duty.42

In recent years this approach has been endorsed in the con-

text of the physician/patient relationship in both McInerney

v. MacDonald43 and Norberg v. Wynrib.44 An advantage of

this approach is that it waylays difficult aspects of causation

of injury in the context of absence of informed consent by

instead focussing the issue of causation as turning on the

point in time of the breach itself and not of the subsequent

procedure. The fiduciary approach was followed by Lam-

bert J.A. in his dissent in Arndt v. Smith. There he found that

the duty of disclosure of material risks or of special or

unusual risks is not like an ordinary duty of care in negli-

gence, because it is not set by the standard of a reasonable

medical practitioner, but is more similar to a fiduciary duty

of disclosure, where the standard is set by utmost good faith

in the discharge of an obligation by a person in the position

of power and control to a person who is vulnerable, in a posi-

tion of dependency, and is known by the doctor to be in a

position of reliance.45

In arriving at this standard for assessing the duty of disclo-

sure in informed consent, Lambert J.A. relied upon the judg-

ment of Lord Thankerton in a Privy Council judgment

analysing causation issues following a breach of fiduciary

obligation in the commercial context:

When a party, holding a fiduciary relationship, commits a

breach of his duty by non-disclosure of material facts, which

his constituent is entitled to know in connection with the

transaction, he cannot be heard to maintain that disclosure

would not have altered the decision to proceed with the

transaction . . . . Once the Court has determined that the

non-disclosed facts were material, speculation as to what

course the constituent, on disclosure, would have taken is

not relevant.46

This would appear to simplify the temporal causal aspects of

the claim, and to locate the analysis at the point of breach of

duty to warn. The sole limitation is that the non-disclosed

facts would need to be material in nature. This is entirely

appropriate. Should an additional qualifier be that the

breach of duty must have led to injury? It is unlikely that a

claim for breach of fiduciary duty would proceed in the

absence of injury, in that damages would be low. Neverthe-

less, it is not impossible, and should not be precluded.47

The fiduciary approach was not canvassed by the House of

Lords in Afshar, but there is an explanation for that. English

courts have not been willing to expand the categories of

fiduciaries in the way that the Supreme Court of Canada has

authorized. Still, the Afshar majority’s identification of the

duty to warn as a duty of superior importance (justifying a

special causation test) is in some ways analogous to the

identification of a fiduciary relationship. A Canadian court,

rather than taking the novel (at least in this country) route of

articulating a hierarchy of duties within tort law, might pre-
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fer the more familiar option of stepping outside tort law into

the fiduciary realm. That would result in a solution to the

Afshar problem that was nominally different from that

adopted by the House of Lords, but in functional terms that

difference would be minimal.

4. Conclusion

The good news is that when confronted with this issue Cana-

dian courts will have a range of options from which to

choose, some more clearly articulated than others in the

judgments discussed here. The bad is that, while generally

receptive to modifying the traditional approach to causation

in light of the perceived imperatives of policy, Canadian

courts have been less than clear and consistent about the

scope of those modifications. Moreover, they have not dem-

onstrated a willingness to bring these new, plaintiff-favour-

ing causal standards to bear on defendant doctors.

Vaughan Black is a Professor in the Faculty of Law, Dalhousie
University. Elaine Gibson is Associate Director of the Health Law
Institute, Dalhousie, and Associate Professor, Faculty of Law,
Dalhousie University, Halifax, Nova Scotia.

1. All ten provinces have passed farm protection legisla-

tion, starting with New Brunswick=s Agricultural Op-

erations Protection Act, S.N.B. 1986, c. A-5-2 and

concluding with Newfoundland and Labrador=s Farm

Practices Protection Act, S.N.L. 2001, c. F-4.1.

2. Nuclear Liability Act, R.S.C. 1985, c. N-2.

3. Angling Act, R.S.N.S. 1989, c. 14, s. 3.

4. Special defendant-favouring rules for governments

are legion. Government defendants benefit from spe-

cial notice provisions, shorter limitation periods, re-

lief from the application of the rule in Rylands v.

Fletcher and excuse from the normal responsibilities

that tort law imposes on the owners of animals.

5. See for instance British Columbia’s Tobacco Dam-

ages and Health Care Costs Recovery Act, S.B.C.

2000, c. 30.

6. Dog Owners’ Liability Act, R.S.O. 1990, c. D.16, s. 2.

7. [1995] 3 S.C.R. 674.

8. [1980] 2 S.C.R. 880. It is sometimes claimed that

Reibl’s holding on another point — viz. the applicable

0standard for assessing what information a doctor

should give to a patient who is contemplating a given

medical course of action — was an anti-doctor hold-

ing. In our view, Reibl’s holding on this point should

be seen only as subjecting doctors to the standard ap-

plicable to other defendants. In other words, Reibl

overturned an existing pro-doctor rule and substituted

a neutral, general one.

9. [1997] 2 S.C.R. 539. This special test for doctors re-

quired that the question of whether a plaintiff-patient

who was not adequately informed of the risks of a

given contemplated procedure should be assessed by

asking whether a reasonable person, properly in-
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