
Introduction

From the moment Canada’s Assisted Human Reproduction

Act (then known as Bill C-56) was introduced to Parliament

in May 2002, much public debate focused on those few pro-

visions that would affect embryonic stem cell research. Spe-

cifically, debate centered around the Bill’s prohibitions

against creating a cloned embryo and against creating an

embryo for “any purpose other than creating a human being

or improving or providing instruction in assisted reproduc-

tion procedures.”
1

By these two prohibitions, the Bill effec-

tively prohibited the creation, by cloning or other means, of

embryos specifically for use in many kinds of research,

including stem cell research. Contravention of these prohi-

bitions became a criminal offence when the Bill became law

on March 29, 2004, with guilty persons liable for fines of up

to $500,000, ten years imprisonment, or both.
2

It has been assumed that the prohibitions in the Assisted

Human Reproduction Act [the Act] limit embryo research to

what are sometimes called “unused,” “spare,” or “surplus”

embryos. That is, that the Act limits research to embryos

originally created in the course of fertility treatment that

were not in fact used by the woman or couple undergoing

fertility treatment and that are now in frozen storage pending

destruction or donation to another woman or couple.
3

While

it is clear that such surplus embryos exist in Canada

(although the numbers are much lower than is often sug-

gested, simply because many frozen embryos are not yet

surplus
4
), it is not clear that the Act limits research to these

surplus embryos. As this commentary will show, a strict

reading of the Act permits the creation of embryos for cer-

tain kinds of research as well as the conduct of research on

embryos that are not-yet-surplus, including on fresh

embryos that might otherwise be frozen for later use in a

pregnancy attempt.

The Assisted Human
Reproduction Act

The Act primarily serves to regulate the provision of

assisted reproductive services. However, because it became

law at a time of great scientific interest in, and significant

debate over, embryonic stem cell research, much of the par-

liamentary and public debate accompanying the passage of

the Act focused on two of its prohibitions. These prohibi-

tions are contained in paragraphs (a) and (b) of section 5(1)

of the Act and they outlaw the creation of a cloned embryo

and the creation of an embryo for “any purpose other than

creating a human being or improving or providing instruc-

tion in assisted reproduction procedures.”
5

The prohibitions

were seen by some critics as hindering the progress of scien-

tific research (particularly stem cell research), as inappropri-

ately using criminal sanctions to regulate scientific

research,
6

and as instituting cumbersome prohibitions

instead of flexible regulation.
7

These same provisions were

criticized by other groups and individuals for not containing

a blanket ban on the use of embryos in research, and for thus

implicitly condoning the intentional destruction of human

life for the sake of scientific research.
8

In defending both the prohibition contained in section

5(1)(b) and the absence of a complete prohibition on the

research use of embryos, Canada’s Health Minister, Anne

McLellan, argued in the House that “[i]t would be up to the
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couple to choose whether their unused embryos would be

discarded or donated either for research or to other infertile

Canadians.”
9

In discussion with the media, McLellan asked

reporters: “Do you know what happens to surplus embryos?

Do you know what happens? They go in the garbage.”
10

In

both these comments, McLellan assumed that the Act would

limit research to surplus embryos as defined above: that is,

to embryos originally created in the course of fertility treat-

ment that were not in fact used by the woman or couple

undergoing fertility treatment and that were in frozen stor-

age pending destruction

(McLellan did not mention the

possibility of donation to

another woman or couple). Yet,

the Act contains no provision to

that effect.

What the Act does do in section

5(1)(b) is stipulate the only

three legitimate reasons for cre-

ating human embryos: to create

a human being, to improve

assisted reproduction proce-

dures, or to provide instruction

in assisted reproduction proce-

dures. Strictly interpreted, the

first reason requires that anyone

creating an embryo do so with

the intention that the embryo be transferred to a woman in

the hopes of eventual live birth of a child.
11

The second and

third reasons act as exceptions to the first, permitting the

creation of embryos that are not intended to eventually lead

to a live birth, provided those embryos are intended for use

to improve assisted reproduction procedures or to provide

instruction in assisted reproduction procedures. “Improve”

and “provide instruction in” are not defined in the Act, but

“assisted reproduction procedure” is defined to include the

alteration, manipulation, treatment, or use of an in vitro

human embryo for the purpose of creating a human being.
12

These exceptions to the prohibition against creating

embryos for non-reproductive purposes could capture, for

example, the creation of embryos for use in research aimed

at improving methods of injecting sperm into eggs or the

creation of embryos for use in testing equipment or instruct-

ing trainees in methods of freezing and thawing embryos.

Therefore, under the Act, embryos can be created for

defined non-reproductive purposes including particular

kinds of research. Nevertheless, much research that uses

human embryos, including most (although not all)
13

embry-

onic stem cell research, will not fall under the terms of sec-

tion 5(1)(b) of the Act because it does not aim to improve

assisted reproduction.
14

By limiting the purposes for which embryos may be created,

the Act limits the embryos that may be used in research to

those that were originally created for assisted reproduction

or for assisted reproduction improvement or instruction.

Thus, researchers, including embryonic stem cell research-

ers, must seek embryos either from women and couples who

are undergoing, or who have undergone, assisted reproduc-

tion or from fertility clinics that

created the embryos for

improvement or instruction

purposes (under the Act, clinics

need to obtain consent from

donors before creating embryos

for these purposes).
15

There is

no data available on how many

embryos are created in Canada

for use in improving or provid-

ing instruction in assisted

human reproduction [AHR]

procedures. In fact, anecdotal

evidence indicates that clinics

do not typically create embryos

for this purpose,
16

and survey

data shows that clinics use

embryos donated by women

and couples (including because such embryos were not con-

sidered suitable for transfer) to improve procedures or pro-

vide instruction.
17

I will therefore proceed on the

assumption that most embryos donated to research will orig-

inally have been created for the reproductive use of women

and couples, rather than for improving or providing instruc-

tion in assisted human reproduction procedures even while I

note the possibility of these embryos for subsequent use in

other kinds of research.

Importantly, the Act does not say anything about when

women and couples may donate their embryos to research.

There is no requirement in the Act that women and couples

complete their assisted reproduction before they donate

embryos to research or that these embryos be otherwise des-

tined for destruction or donation to another woman or cou-

ple. By comparison, the CIHR Updated Guidelines for

Human Pluripotent Stem Cell Research [CIHR Guidelines]

require that embryos used in embryonic stem cell research

be “no longer required for [reproductive] purposes.”
18

Simi-

larly, Australia’s Research Involving Human Embryos Act

2002 limits research to “excess ART embryos,” which are
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defined as embryos created for use in the assisted reproduc-

tive technology treatment of a woman and that are now

excess to the needs of the woman or couple for whom they

were created.
19

It is not clear why the drafters of the Canadian legislation did

not include language such as that found in the CIHR Guide-

lines or the Australian legislation as no explicit discussion of

this consequence is found in the various official explana-

tions accompanying the bill.
20

The Legislative Summary

accompanying Bill C-6 (the last of the three bills that would

become the Act) used the term “excess” in referring to the

embryos that would be available for research under the Act,

noting that “[t]here was also considerable debate on whether

research on so-called “excess” in vitro embryos should be

allowed. Clause 5(1)(b) prohibits the “creation” of in vitro

embryos for any purpose other than creating a human being

or improving or providing instruction in AHR procedures,

but it does not prohibit their subsequent “use,” whether for

research or other purposes. Such uses would come under the

controlled activity category in clause 10(2) and would thus

require a licence and compliance with the regulations.”
21

However, this discussion, like that of the Minister cited

above, also appears to assume that embryos used in research

under the Act would be “excess” or surplus embryos,

although the Act contains no provision to that effect. Indeed,

on a strict interpretation of the Act, women or couples can

create embryos specifically for use in certain kinds of

research, and they can also donate fresh or frozen embryos

originally created for reproductive purposes to research

before they have completed assisted reproduction, including

embryos that are not-yet-surplus.

Compatibility with CIHR Guidelines

In its Updated Guidelines for Human Pluripotent Stem Cell

Research, CIHR limits human pluripotent stem cell research

(otherwise and hereafter known as embryonic stem cell

research) to embryos that “whether fresh or frozen, were

originally created for reproductive purposes and are no lon-

ger required for such purposes.”
22

Thus, unlike the provi-

sions of the Assisted Human Reproduction Act, the CIHR

Guidelines restrict research to embryos that meet the defini-

tion of surplus set out above.
23

This provision of the CIHR Guidelines applies to all

research involving human embryonic stem cells that is

funded by the Canadian Institutes of Health Research, the

Natural Sciences and Engineering Research Council, and

the Social Sciences and Humanities Research Council (“the

Agencies”) or that is conducted under the auspices of an

Institution that receives any funding from the Agencies.

However, the CIHR Guidelines do not apply to other kinds

of research involving human embryos and they do not apply

to embryonic stem cell research conducted privately (with-

out funding from the Agencies and outside an institution

receiving Agency funds). Therefore, although the CIHR

Guidelines restrict the use of not-yet-surplus embryos in

some of the embryo research currently conducted in Canada,

they will not affect all Canadian embryo research.
24

Having established that the Act does not restrict embryo

research to surplus embryos, the remainder of this commen-

tary will consider some of the scientific reasons for seeking

donation of not-yet-surplus embryos to stem cell research as

a particular example of embryo research. I will then con-

sider four scenarios involving donation of not-yet-surplus

embryos to research, explaining why donation of

not-yet-surplus embryos to research could be attractive to

some women and couples and showing that a deeper consid-

eration of the provisions of the Act affecting research use of

embryos is necessary in each case before determining legal-

ity.

Donation to research of fresh
(and recently frozen) embryos

The donation of embryos to research before completion of

assisted reproduction may seem unlikely: why would any-

one still undergoing arduous and expensive fertility treat-

ment not save each and every embryo for possible later

transfer? Yet a number of scientific and financial issues at

play in stem cell research in particular suggest that research-

ers may be interested in accessing not-yet-surplus embryos

and that women and couples in treatment may be interested

in donating not-yet-surplus embryos to research. Spe-

cifically, supplies of frozen surplus embryos may not be suf-

ficient to meet the demands of stem cell research, and fresh

embryos or recently frozen embryos may be more likely to

yield stem cells than those frozen several years ago. In addi-

tion, popular interest in stem cell research, the opportunity

for “embryo sharing” agreements to reduce the costs of fer-

tility services, and the practice of not freezing embryos on

which preimplantation genetic diagnosis [PGD] has been

carried out all raise the possibility that Canadian women and

couples might wish to donate not-yet-surplus embryos to

research.
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In the laboratory, human embryos are created as part of

assisted reproduction by a procedure called in vitro fertiliza-

tion [IVF]. For IVF to occur, women must undergo

hyperstimulation to produce a large number of eggs (many

more than they would produce in a natural cycle). These

eggs are then removed from the woman and fertilized in the

laboratory with sperm to create human embryos. One, two,

or three
25

of these highest quality embryos
26

are then trans-

ferred to the woman in the hopes of achieving a pregnancy.

Because a woman undergoing IVF routinely requires

numerous cycles before she

achieves pregnancy or aban-

dons treatment, those fresh

embryos that are not transferred

in the initial cycle, but are of

sufficient quality, are usually

frozen for her later use.

A 2003 survey of Canadian fer-

tility clinics with a response

rate of 54% found that just over

15,000 frozen human embryos

were stored in Canadian fertil-

ity clinics.
27

A similar United

States survey, also published in

2003, with a response rate of

79% found that just under

400,000 frozen embryos were

stored in U.S. clinics.
28

These large numbers might suggest

that there are many frozen embryos available for research.
29

Yet both surveys reported that most of these frozen embryos

are designated for the woman or couple’s future use – the

woman or couple may, for example, be in the midst of IVF

treatment or they may have achieved pregnancy but be plan-

ning to use the frozen embryos for a subsequent pregnancy

attempt. Only 2% of the frozen embryos in Canada and 2.8%

of the frozen embryos in the United States have been

donated to research. Thus, numbers of frozen embryos are

far greater than numbers of surplus embryos, which are also

far greater than numbers of frozen embryos that have been

donated to research.

According to the Canadian survey, those frozen embryos

that are not slated for future use by the women or couples

will be disposed of in a number of ways: some will be

destroyed or allowed to perish; some will be donated to

other women or couples; some will be donated to a variety of

different research projects, including fertility research and

stem cell research; and some will be stored indefinitely

(many clinics store embryos indefinitely, apparently reluc-

tant to discard them even when clients have only paid for a

finite storage period).
30

In sum, very few embryos currently

in frozen storage in Canadian fertility clinics are, or are

likely to become, available for research use – the majority

are not yet surplus, and of those that are surplus and have

been donated to research, some, but not all, will be donated

to stem cell research. Thus, the small number of frozen

embryos available for stem cell research use may encourage

researchers to seek alternative sources of embryos.

In addition to limited availabil-

ity of frozen surplus embryos,

researchers may have scientific

reasons for seeking donation of

not-yet-surplus fresh or

recently frozen embryos.

Because it may be years before

clinics and their patients can say

for certain that frozen embryos

will not be used by the women

or couples for whom they were

created, surplus frozen embryos

that are donated to research may

have been frozen many years

ago.

Embryos do not age while they

are frozen (they remain at the

developmental stage at which they were frozen). Neverthe-

less, some research shows that frozen embryos are less

likely to progress to the blastocyst stage required for embry-

onic stem cell derivation than fresh embryos
31

and that

embryos frozen more than two years ago are less likely to

survive the thawing process and progress to blastocyst stage

than those frozen more recently.
32

In recent years, freezing methods have improved
33

and there

is a trend towards freezing embryos at a later stage in their

development,
34

so that the freeze-thaw rate for recently-

frozen embryos is often higher than for embryos frozen two,

five, or ten years ago. Therefore, researchers, and specifi-

cally embryonic stem cell researchers, might prefer to use

fresh embryos or embryos that were frozen very recently

over those frozen several years ago. However, it is likely

that few of these scientifically preferable embryos can accu-

rately be described as surplus: although they were originally

created for use in assisted reproduction in accordance with

the Act, many of these embryos may yet be used by the

woman or couple for whose reproductive use they were cre-

ated.
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Ethical arguments about donation
to research of not-yet-surplus
embryos

The major ethical argument against using in research

embryos that were originally created as part of assisted

human reproduction but that are not-yet-surplus is that such

use can reduce the chances of pregnancy, thus causing the

woman or couple physical, emotional, and financial harm.
35

Donating fresh embryos to research rather than freezing

them for later transfer will more quickly exhaust the woman

or couple’s supply of embryos for transfer. Once the supply

of frozen embryos is exhausted, the woman or couple must

either abandon IVF treatment or create more embryos

(requiring either the woman or a donor to undergo additional

egg retrieval cycles).

Egg retrieval cycles are costly, time consuming and painful

– each cycle involves the woman undergoing medical tests,

taking strong medications to stimulate egg production

including daily, self-administered injections, and undergo-

ing egg retrieval by either inserting a hollow needle through

the woman’s vagina or by laparoscopic surgery. Risks of the

stimulation and egg-collection process include hot flashes,

headaches, sleeplessness, mood alteration, ovarian

hyper-stimulation syndrome, nausea, vomiting, pain, bleed-

ing, and infection. There is even a controversy over a possi-

ble danger of ovarian cancer from the medications.
36

Many

women also find hormonal stimulation, egg retrieval, and

embryo transfer to be psychologically difficult.
37

Commentators have also argued that physicians who facili-

tate, accept, and solicit donation of not-yet-surplus embryos

to research risk breaching the obligations inherent in the

doctor-patient relationship.
38

According to this argument,

physicians are obliged to act so as to maximize the chances

of their patients achieving pregnancy while simultaneously

minimizing physical and emotional (and arguably financial)

harm. They should, therefore, only solicit embryos for dona-

tion where the embryo would not otherwise be frozen for

later transfer to the woman or, if already frozen, where the

woman making the donation has completed fertility treat-

ment and is unlikely to use the frozen embryo for additional

treatment in the future.
39

Additional concerns arise when

physicians solicit embryos for research in which they are

involved or for research to be performed by a colleague or

friend, including concerns over conflict of interest and

undue influence.

However, there is also a strong argument that the doc-

tor-patient relationship is well served by physicians who

facilitate, accept, and arguably even solicit, the donation of

their patients’ not-yet-surplus embryos to stem cell research.

According to this argument, if complete and accurate infor-

mation is provided (including that donation may reduce

pregnancy chances), offering patients the option of donating

to the research before treatment is complete allows patients

more choices about what should happen to their embryos.

This practice allows patients to choose whether and when to

donate embryos to stem cell research, and therefore respects

their autonomy,
40

arguably thereby facilitating a better doc-

tor-patient relationship in which the patient is aware of her

options and has more control.

Donation of not-yet-surplus
embryos to research: four possible
scenarios

In a nation such as Canada that prohibits the creation of

embryos for research use (other than research to improve

assisted reproduction procedures)
41

there are at least four

possible scenarios whereby women or couples undergoing

fertility treatment might seek to donate embryos to research

that are arguably not-yet-surplus, although not all of them

conform to other provisions of the Act or to the current ver-

sion of the CIHR Guidelines.
42

The woman or couple are motivated by altruism to donate a

portion of their fresh embryos to research;

The woman or couple have entered into an agreement with

their fertility clinic or with researchers whereby the cost of

undergoing fertility treatment is waived or reduced in

exchange for their agreement to donate some of their fresh

embryos to research (“embryo sharing”);

The women or couple have had PGD performed on all their

embryos and have decided to donate to research (rather than

freeze) all, or a proportion of, those embryos in which no

genetic abnormality was uncovered but which are not

needed for immediate transfer (sufficient other “healthy”

embryos are available for immediate transfer);

The woman or couple is opposed to freezing embryos (for

religious or other reasons) and so donates those not immedi-

ately transferred to research.
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1. Donation for altruistic reasons

In this scenario, women or couples currently undergoing

fertility treatment agree to donate some of their fresh or

frozen embryos to research immediately following embryo

creation. For example, a couple may create eight “healthy”

embryos and agree to transfer two to the woman, to freeze

two for later use, and to donate the remaining four embryos

to stem cell research. They may wish to donate these four

not-yet-surplus embryos to research because they feel that

the research is worthwhile and

because they are happy for their

reproductive effort to serve

more than simply their desire to

become parents. Ethically,

there is a very strong argument

that because women and cou-

ples have dispositional author-

ity over their embryos, they

ought to be permitted to make

considered and autonomous

decisions as to the fate of their

embryos (see above).

Although studies have shown

that few currently frozen

embryos have been donated to

stem cell research in particular,

rates of donation may rise if more clinics begin offering such

donation (some Canadian clinics do not yet offer women

and couples the option of donating embryos to any kind of

research
43

) and if public support for stem cell research

increases such that more women and couples seek to assist

stem cell research in the course of their assisted reproduc-

tion. For example, a couple undergoing fertility treatment

might decide to donate a portion of their embryos to stem

cell research because they believe that such research shows

great promise in the treatment of life threatening and fatal

illnesses.

Embryos thus donated would not meet the definition of sur-

plus because at the time of donation they would be of suffi-

cient quality to be frozen and later transferred to the woman.

Legally, if the decision to donate is made before the

embryos are created, creating these embryos may contra-

vene section 5(1)(b) of the Act because at the time of cre-

ation it would be clear that some of the embryos would not

be used for fertility purposes.
44

One way around this legal

hurdle might be to seek donation immediately following the

creation of the embryos, when the woman or couple is

deciding how many embryos to transfer, discard, and

freeze.
45

2. Donation under embryo sharing programs

According to this scenario, women and couples might

receive cheaper or free fertility treatment in exchange for

donation of a number or proportion of their embryos to

research. Although there are currently no reports of scenario

2 taking place in Canada, the existence of egg sharing pro-

grams in other nations indicates

that such a scenario warrants

serious consideration.

Egg sharing programs operate

to reduce or eliminate the cost

of fertility treatment. In

exchange for reduced treatment

costs, the woman undergoing

treatment donates a portion of

her eggs to another woman or

women in the fertility program.

These programs are common

enough in the United States and

the United Kingdom to be the

subject of an American Society

for Reproductive Medicine eth-

ics committee report
46

and

Human Fertilisation and

Embryology Authority guidelines.
47

Similar “embryo shar-

ing programs” might operate to reduce or eliminate the costs

of fertility treatment in exchange for women and couples

agreeing to donate a portion of their fresh embryos to

research.

However, the legality of both egg and embryo sharing pro-

grams in Canada is doubtful. The Act prohibits the “pur-

chase” of eggs and embryos,
48

where purchase “includes to

acquire … in exchange for property or services.”
49

There-

fore, it seems likely that the provision of reduced or free

treatment (a service) in exchange for donation would consti-

tute “purchase” of eggs or embryos and be prohibited under

the Act.

In Canada, an embryo sharing program might also contra-

vene the prohibition in section 5(1)(b) against creating

embryos for “any purpose other than creating a human being

or improving or providing instruction in assisted reproduc-

tion.”
50

As in scenario 1, this legal issue arises particularly if

the parties in such a program have agreed in advance of cre-
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ation of the embryos that some of the embryos created

would, in fact, be used in research and not to create a human

being. Practically, it might be impossible to approach

women or couples about participating in embryo sharing

programs after their embryos have been created simply

because the decision to begin fertility treatment may be con-

tingent on the reduced cost offered by such a program.

I will not explore in detail here the ethical and other legal

issues raised by the possibility of embryo sharing programs

as a way of both reducing the cost of fertility treatment and

generating embryos for research use. However, I do note

that in addition to the autonomy argument presented in sce-

nario 1, the major ethical argument in favour of embryo

sharing programs is that they provide IVF treatment to

women and couples who might otherwise not be able to

afford such treatment. In a negative vein, such agreements,

like all the scenarios considered here, reduce the number of

embryos available for later transfer to the woman and

thereby reduce the chances of pregnancy.

3. Donation following PGD

PGD is a process whereby embryos are biopsied and then

tested for various genetic conditions. Generally, women or

couples will have all of their sufficiently high quality

embryos biopsied and tested before deciding which ones to

transfer. PGD generally yields three main “kinds” of

embryos: those that are deemed healthy (“unaffected”) and

are transferred, those that are unaffected but are not initially

transferred, and those that are “affected.” Affected embryos

are not frozen for later use by the woman or couple and so

could be immediately discarded or donated to research.
51

Such affected embryos might properly be considered sur-

plus to the woman or couple’s reproductive needs since they

will never be used to create a pregnancy.

The second kind of embryo (unaffected but not immediately

transferred) is usually not frozen. Early PGD research

showed that biopsied embryos generally do not survive the

thawing process (researchers theorized that this poor sur-

vival was due to the hole created by the biopsy).
52

Survival

rates were so low that many physicians recommended that

patients not freeze their unaffected biopsied embryos, but

instead discard them or donate them to research.
53

Low suc-

cess rates freezing biopsied embryos, therefore, made it

arguable that unaffected biopsied embryos not immediately

transferred nevertheless met the definition of surplus.

However, new research shows that a modified cryopreserva-

tion method increases the survival of frozen biopsied

embryos.
54

Therefore, it may be clinically effective to freeze

unaffected biopsied embryos for later thawing and transfer,

making the argument that such embryos are surplus weaker

than it was in the past. Nevertheless, freezing unaffected

biopsied embryos is not yet routine practice in Canada.

Under the Act, donation of biopsied embryos to research

would not contravene section 5(1)(b) of the Act, because the

embryos would originally have been created for fertility

purposes.

4. Donation rather than freezing

In scenario 4, the woman or couple may refuse to freeze any

embryos not immediately transferred. Reasons for the deci-

sion could include not wanting to ever have to make a deci-

sion about what to do with frozen surplus embryos, inability

to pay for frozen storage of embryos (storage fees average

around $300/year
55

), or because freezing embryos goes

against religious or other beliefs. Nisker and White
56

have

supposed that a woman who for religious reasons refuses to

freeze embryos not immediately transferred may operate

under a value system that also would prohibit donation to

research, although they could not find any reports of such

women. Although perhaps unlikely, the possibility of a

woman or couple refusing freezing but seeking to donate to

research should be considered.

It is not clear whether the embryos in this scenario meet the

definition of surplus. On the one hand, like many of the

unaffected biopsied embryos described in scenario 3, those

embryos not immediately transferred will in fact be dis-

carded or donated to another couple (or, as proposed here, to

research). In this sense, they are surplus. On the other hand,

as in scenario 1 above, the woman or couple has not com-

pleted fertility treatment and the embryos not transferred

immediately could be frozen and used in a later pregnancy

attempt, but for the woman or couple’s preferences.

Again, if the preferences of the women or couples are

known before the embryos are created, it could be argued

that creation of any more embryos than are likely to be

implanted contravenes section 5(1)(b) of the Act (that is,

because some of the embryos would have been created in the

knowledge that they would not be used for one of the man-

dated purposes but would instead be used in research).

Volume 14, Number 3 9



Conclusion

Under the Act, embryos cannot be created for any purpose

other than to create a human being or to improve or provide

instruction in assisted reproduction procedures. Therefore,

embryos cannot be created for the purpose of use in

research, other than research aimed at improving assisted

reproduction procedures. However, after an embryo is cre-

ated (for either of the three purposes listed in section 5(1)(d)

of the Act), it may be donated to research, including to stem

cell research.

The Act does not stipulate when donation of embryos to

research may take place. As detailed above, the assumption

that embryos donated to research will be spare or surplus

embryos may be false. The Act does not require that

embryos be surplus before they are donated to research,

where surplus is understood to mean that the embryos were

originally created in the course of fertility treatment but

were not in fact used by the woman or couple undergoing

fertility treatment and are now in frozen storage pending

destruction or donation to another woman or couple. In fact,

under the Act, embryos may be used in research before they

become surplus, provided other requirements of the Act are

followed, including that embryos may not be purchased (as

would arguably occur under an embryo sharing program).
57

For a variety of scientific reasons, researchers, particularly

stem cell researchers, may prefer fresh or recently frozen

embryos over embryos frozen more than a year or two ago.

Many of these fresh or recently frozen embryos will not be

surplus. Nevertheless, use of these not-yet-surplus embryos

in research will often be permitted under the Act. For exam-

ple, the fresh embryos of women or couples motivated to

donate by a desire to assist in research or because they are

opposed to freezing may not meet the definition of surplus

but may still be used in research provided it can be shown

that all of the embryos were originally created for the pur-

pose of creating a human being. Similarly, unaffected

(healthy) embryos on which PGD has been conducted may

be donated to research rather than frozen for later use. In

these three cases, donation would need to be solicited fol-

lowing the creation of the embryos in order to avoid creating

embryos with the intention (or knowledge) that any of them

would be used for purposes other than other specified in sec-

tion 5(1)(d). Donation of fresh embryos to research under an

embryo sharing program would not be permitted under the

Act because such a program would contravene the Act’s

prohibition against purchasing embryos, which extends to

exchanging embryos for services.

Practically, many Canadian researchers seeking embryos

for use in stem cell research will need to comply not just

with the Act but also with the CIHR Guidelines, which cur-

rently restrict donation to embryos that are “no longer

required” for fertility purposes. However, in research not

covered by the CIHR Guidelines, use of some not-yet-sur-

plus fresh or frozen embryos will be possible and should be

carefully considered.
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