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In 2006, Alberta passed new legislation concerning 
donation of human organs and tissues. According to the 
Government of Alberta, the intent of the legislation is to 
“broaden the scope of and modernize” Alberta’s 33-year-
old legislation, the Human Tissue Gift Act.1 In introducing 
the Bill to the Alberta Legislature, MLA Dave Rodney 
outlined a number of modifi cations that will fl ow from 
the new statute. These include the following: changes 
to defi nitions within the legislation (aimed at both 
modernizing the terminology and to refl ect some of 
the other changes to the HTGA); provisions that permit 
living donation by minors in some circumstances; the 
creation of independent assessment committees designed 
to protect the interests of minors who are living donors; 
changes to consent requirements; provisions directing 
mandatory consideration for donation; provisions 
respecting quality assurance mechanisms, including 
registries of personnel and facilities; specifi c provisions 
respecting confi dentiality of health information; and 
changes to fi nes for contraventions of the Act.

The Human Tissue and Organ Donation Act2 was proclaimed 
into force on August 1, 2009. While some of the 
modifi cations made by the Act are quite minor, some 
have the potential to effect broader change in human 
organ and tissue donation practice. Will the Act achieve 
its aims? Are we in for signifi cant change on the organ 
and tissue donation front?

In this brief article, I examine the salient aspects of the 
Human Tissue and Organ Donation Act. First, I discuss the 
changes that relate to cadaveric donation, including 
consent and mandatory consideration for donation. 
Second, I focus on the changes related to living donation, 
including donation by minors and independent 
assessment committees. Finally, I consider modifi cations 
that are relevant to both cadaveric and living donation: 
quality assurance / registry, confi dentiality, and fi nes for 
contravention of the Act.

1. Deceased donors
Consent and Organ Supply
A perennial and well-documented problem in organ 
transplantation is the fact that need for organs far outpaces 
the supply of organs available for transplantation. In 2008, 
4,380 Canadians were awaiting transplants, and 215 died 
while waiting.3 Although statistics on tissue donation are 
not kept in a similar manner, recent research suggests a 
signifi cant (and growing) unmet demand.4 Governments 
seem to continually look for ways to increase the supply 
of organs, and often zero in on law and practice around 
consent as a perceived barrier to increased participation 
in organ donation programs.5 Alberta’s new law is no 
exception in this respect, in that a clearly articulated 
aim of the government in advancing the new legislation 
was to “strengthen the donation program” by ensuring 
that the wishes of a deceased potential donor in favour 
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of donation will be honored, even where those wishes 
confl ict with the express desires of the next of kin. 
According to Dave Rodney, the notion that the consent 
of the potential donor should take precedence over any 
confl icting wishes of the family “represents a change in 
current practice. Clinicians generally require consent 
from next of kin even when the known wishes of 
the deceased were indicated by a donor card or other 
document.”

Mr. Rodney is quite correct that current practice does 
not respect the consent of a deceased potential donor if 
the next of kin does not also provide consent for organ 
donation. Most human organ procurement agencies take 
the view that donor consent, on its own, is not suffi cient 
to permit the removal of organs from a potential donor’s 
body.6 But it is questionable whether a change to the 
legislation was needed in order to permit agencies (such 
as HOPE, the Human Organ Procurement Exchange 
agency in Alberta) to rely on the deceased’s signed 
donor card.

Section 4 of the HTGA provides:

4(1) Any adult person may consent,
(a) in a writing signed by the person at any 

time, or
(b) orally in the presence of at least 2 witnesses 

during the person’s last illness, that the 
person’s body or the part or parts of it 
specifi ed in the consent be used after the 
person’s death for therapeutic purposes, 
medical education or scientifi c research.

…

(3) On the death of a person who has given a consent 
under this section, the consent is binding and is full 
authority for the use of the body or the removal 
and use of the specifi ed part or parts for the 
purpose specifi ed, except that no person shall act on 
a consent given under this section if that person has 
reason to believe that it was subsequently withdrawn. 
[emphasis added].

The new legislation, section 9 of the HTODA, provides 
as follows:

9(1) A consent required by this Act must be
(a) in writing,
(b) dated, and

(c) signed
(i) by the consenter and a witness, or
(ii) if a consenter cannot sign for any reason, by 

2 persons who witnessed the agreement to 
the donation by the consenter.

…

(3) A consent on the form provided on a certifi cate 
of registration issued under the Health Insurance 
Premiums Act is valid notwithstanding that it is 
not dated.

The new legislation obviously provides more explicitly 
for the validity of a potential donor’s consent where that 
consent is manifested as a signed organ donor card (the 
back of the Alberta Health Insurance premiums card). 
However, section 4 of the old Act said much the same 
thing, albeit in slightly less direct language. Looking at 
the two sections side-by-side, it is diffi cult to conclude 
that the new statutory language will lead to a change in 
current consent practice.

Given the clear language in the HTGA specifying that a 
donor’s consent is binding and provides full authority 
for the removal and use of organs, together with the 
language of section 4(1), which plainly states that a 
consent is valid if provided in writing and signed by 
the deceased person, why are procurement agencies 
reluctant to rely on donor consent? There are several 
factors that might contribute to this unwillingness to act 
on a donor’s wishes in the absence of further consent by 
the donor’s next of kin – legal uncertainty, concern for 
the family, and worries about the public perception of 
organ procurement programs.7

Several legal considerations lead to the uncertainty 
expressed by those involved in organ transplantation 
programs. First, while it has long been held at common 
law that there is no property in a dead body,8 families (or 
the executor of the deceased’s estate) have traditionally 
been understood to have property-like interests in 
the body of the deceased.9 The scope of these rights is 
limited, but families do have possessory rights of control, 
as well as duties respecting dead bodies. There are also 
Criminal Code provisions prohibiting interference with 
and mutilation of dead bodies.10

These legal mechanisms have never been engaged 
in the context of organ retrieval for purposes of 
transplantation, but nevertheless might be viewed 
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as a potential threat by those involved in transplant 
programs. The likelihood of any member of a transplant 
society or organ procurement agency being held liable 
in a lawsuit brought by the family or next of kin of a 
deceased donor who has signed an organ donor card is 
extremely low.11 And the risk of a participant in organ 
or tissue retrieval being convicted of an offence under 
s. 182 of the Criminal Code is nil. But the very idea of a 
lawsuit or possible charge might be enough to chill the 
practice of actually relying on donor consent, instead of 
seeking consent from the donor’s family.

It is important not to lose sight of 
the infl uence exerted by factors 
unrelated to consent law on 
donation rates. Demographics 
and mortality rate play an 
important role in numbers of 
organs and tissues available for 
transplantation.

Aside from these general legal considerations, it seems 
quite clear that at least some organ procurement 
professionals are uncertain about the law, in light 
of comments made at two workshops I attended in 
February and March 2009.12 I was asked to speak about 
consent to organ and tissue donation, and I discussed 
both the old and the new legislation in the course of 
this presentation. Both workshops included members 
of HOPE and the Comprehensive Tissue Centre (CTC). 
And, at both workshops, the same comment was made 
(each time by a member of HOPE) that it was their 
understanding that once a potential donor has died, 
the donor’s consent ceases to have any legal effect. The 
view of the HOPE participants was that they have no 
legal protection in relying on a consent form signed by a 
deceased potential donor.

Another workshop participant, a member of the CTC, 
noted that her understanding of consent policy at 
the CTC was that, while a potential donor could be 
approached respecting possible tissue donation after 
death, and could be informed as to possible uses of 
tissue, procedures involved in tissue donation and the 

like, actual consent must be obtained from the donor’s 
next of kin after the donor’s death.

These misapprehensions as to the validity of consent 
obtained from a donor, prior to the donor’s death, are 
diffi cult to reconcile with the statutory language and 
suggest the need for further legal education for the public 
generally, but also an urgent need for such training for 
members of organ and tissue procurement agencies in 
particular.13 Indeed, given the apparently well entrenched 
misunderstanding about the continuing validity of 
consent, it seems that the government’s express aim of 
clarifying the consent rules respecting organ donation 
will be frustrated without a robust educational initiative 
to accompany the new legislation.

Factors other than uncertainty about the law also lead 
to the practice of obtaining consent from a potential 
donor’s next of kin, even where the donor has provided 
consent. Organ and tissue procurement agencies are 
concerned about the feelings of the families of potential 
donors, and are hesitant to proceed in absence of 
next-of-kin consent for that reason, even though they 
recognize that the legislation would permit them to do 
so.14 One practical reason for the reluctance to proceed 
absent next-of-kin consent is the need for the deceased’s 
medical and social history for purposes of determining 
the safety of transplanting his or her organs or tissues. 
Without cooperation from the deceased’s family, it would 
be all but impossible to obtain such information in a 
timely fashion. In addition, the perception that families 
need not be included in the decision-making process 
may lead to reluctance to support the work of organ and 
tissue procurement agencies, and broad public support 
is essential to the success of transplantation programs.

As noted above, the need for consent (or the mechanism 
by which consent is obtained) is often perceived as a 
barrier to increasing the availability of organs and tissues 
for transplantation. It is not at all clear, however, that the 
form of consent system in place in a particular jurisdiction 
plays a major role in the number of organs and tissues 
available for transplantation. In part, this may result 
from the fact that consent practice departs somewhat 
from the strict legal rules in place.15 Janssen and Gevers 
have noted that comparing “presumed consent” and 
“explicit consent” systems can be misleading if actual 
consent practice is not accounted for. Their study of 10 
European jurisdictions demonstrates that the distinction 
between these two consent systems is less signifi cant 
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than might be assumed, because regardless of the law 
on the books, in practice, relatives of the deceased are 
almost always consulted before organs are procured.16

It is also important not to lose sight of the infl uence 
exerted by factors unrelated to consent law on 
donation rates. Demographics and mortality rate play 
an important role in numbers of organs and tissues 
available for transplantation.17 Moreover, statistical 
comparisons around donation rates are not always 
useful due to different approaches used in calculating 
donation rates.18

Mandatory consideration for donation
Section 7 of the HTODA is a completely new provision 
that speaks to mandatory consideration for donation. The 
section requires the medical practitioner who determines 
that a person has died to “consider and document in the 
patient record the medical suitability of the deceased 
person’s tissue or organs for transplantation.”19 As in the 
case with the consent provisions in the new legislation, 
the express purpose of this section of the Act is, according 
to MLA Dave Rodney, “to signifi cantly increase the 
conversion of potential donors into actual donors.”20

The remainder of section 7 provides that if the medical 
practitioner determines that the tissue or organs of the 
deceased may be suitable for donation, he or she must 
notify a donation agency. In turn, the donation agency 
must seek consent for donation from the deceased’s 
next of kin under s.4(2) (and document its efforts to 
do so), unless it determines that the deceased is a 
medically unsuitable donor. Section 7(4) states that the 
donation agency “shall not” seek consent to donation 
if the medical practitioner has already done so, if the 
medical practitioner advises that he or she has personal 
knowledge that the deceased would have refused to 
consent, or if a consent has already been given.

Discussion with one physician who works in both the 
emergency and intensive care context suggests that 
current practice is for physicians to raise the topic of 
organ donation with the family of a potential donor, and 
if the family expresses interest in further considering or 
discussing organ donation, the physician will contact 
the relevant procurement agency.21 Assuming this is 
typical of physicians who work in the emergency room 
and the ICU,22 the mandatory referral provision will 
demand a change in practice. There is no reason why 

physicians would not still be able to approach the family 
and raise the issue of organ and tissue donation, but 
even if the family is opposed to donation, the physician 
remains under an obligation to inform HOPE or the CTC 
if the potential donor is medically suitable. Given the 
circumstances in which discussions about organ and 
tissue donation take place, this new reality will require 
careful navigation and close collaboration between 
physicians and procurement agencies.

It remains to be seen whether, even if practice does 
change, there will be a manifest difference in the 
number of organ and tissue donations as a result. There 
is little literature on point. This may be a result of the 
variety of legislative methods employed, or it may 
simply refl ect the multi-factorial nature of decision-
making around consent to organ and tissue donation.23 
Different Canadian jurisdictions have used a variety of 
approaches ultimately aimed at increasing the number 
of organs and tissues available for donation. Some 
have adopted a “mandatory reporting” regime, where 
health care providers or facilities are required to notify a 
procurement agency that an individual has died (some 
of these statutes also refer to notifi cation of imminent 
death).24 Other jurisdictions use a “required request” 
approach, where health care providers are obliged to 
raise the issue of organ donation with the deceased’s 
family;25 some provinces also use these two approaches 
in combination.26

Ontario’s legislative provisions (referred to by the Trillium 
Gift of Life Network as “routine notifi cation and request” 
or RNR) came into force in January 2006. The Network 
notes on its website that in the fi rst seven months of 
2006, when the RNR approach was actively used in the 
critical care and emergency departments of 13 Ontario 
hospitals, “[r]eferral calls to TGLN … increased by 200% 
(from 1181 to 3552), tissue donors increased by 123% 
(from 218 to 495), and organ donors … increased by 5% 
(from 86-90) compared to the same period [in 2005].”27 
It is unclear whether this increase in donation rates has 
been maintained over the longer-term.

As noted above, there is little published literature as 
to the long-term effects of this legislative approach.28 
Any attempt to predict what effect section 7 of the 
HTODA might have is made more diffi cult in view of 
the fact that Alberta’s legislation varies slightly from 
that in place in other Canadian jurisdictions. The Act 
does not mandate notifi cation – what it requires is that 
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the medical practitioner who determines death must 
consider whether the deceased is a medically suitable 
potential donor. Only if the physician determines that 
the individual is medically suitable is he/ she required 
to notify a procurement agency and in that case, the 
required request provision (s. 7(4)) is engaged. It is not 
easy to foresee whether, and if so, to what extent, the 
additional discretion afforded by the HTODA will affect 
the provision’s impact on donation rates.

One thing is certain, and that is the need for a 
collaborative approach between health care providers 
and government, as well as educational initiatives 
by government to ensure that Alberta physicians and 
related health care providers are aware of the mandatory 
consideration provision. At the date of publication, there 
have been no educational initiatives related to the new 
legal obligations created by the Act, although work to 
develop communications for relevant stakeholders and 
organizations is ongoing.29

2. Living organ donation
The HTGA permits living tissue and organ transplants. 
The Act states that a living transplant may be done only 
in accordance with the Act, and the sole provision 
concerning living donation in the legislation discusses 
consent. Section 3(1) provides that “any adult person 
who is mentally competent to consent and is able 
to make a free and informed decision” may provide 
consent, in writing, for removal of tissue or organ from 
his or her living body. The Act further specifi es that an 
agent named in a personal directive may consent to 
living organ or tissue donation if the directive gives the 
agent authority to consent.

The HTODA offers a great deal more detail around living 
donation. First, the Act permits donation of “by-products” 
(defi ned as “tissue or an organ that is a waste product of 
a medical procedure”30), tissues31 or organs.32 An adult 
may donate by-products, tissues or organs, provided that 
consent is given, or, if the adult lacks capacity, where 
consent is provided by a duly authorized agent under 
a personal directive or a court-appointed guardian who 
has the authority to consent on the basis of the court 
order appointing him or her.33

In addition, minors can now donate tissues or organs 
in some (fairly carefully circumscribed) circumstances. 
Section 5(2) provides that a minor’s tissues or organs can 

be donated if the donation is approved by an independent 
assessment committee and a guardian provides consent 
to the donation. The role of the independent assessment 
committee is to ensure that: the minor (to the extent 
possible considering his or her age) agrees to the donation 
without coercion and understands the nature and 
consequences of the donation; that only regenerative 
tissues or organs are to be donated if the minor is under 
sixteen years of age; that the donation process poses a 
minimal risk to the minor; and that all adult members of 
the recipient’s immediate family have been eliminated 
as potential donors. A minor aged sixteen or older34 can 
consent to donation of by-products, and a guardian can 
consent to the donation of by-products if the minor is 
younger than sixteen.

Few other Canadian jurisdictions 
legislatively permit living organ 
or tissue donation by minors, and 
there are certainly reasons to be 
concerned about the practice of 
living donation by this group.

Few other Canadian jurisdictions legislatively permit 
living organ or tissue donation by minors,35 and there 
are certainly reasons to be concerned about the practice 
of living donation by this group. The provision for 
independent assessment and the restrictions around 
age and type of tissues / organs that may be donated 
refl ects a degree of caution. The government appears 
to be attempting to strike a balance between allowing 
minors to participate in organ and tissue donation, 
while at the same time safeguarding the interests of a 
vulnerable population. It is likely that minors will act as 
living donors only in exceptional circumstances.36

On the broader question of consent to living organ 
donation, as Downie, Shea and Rajotte have noted, 
human tissue and organ donation legislation has in the 
past required that a living donor be able to provide a 
“free and informed consent”, while all that is required 
in the case of a deceased donor is that consent has been 
provided.37 It is interesting to note that in Alberta’s new 
legislation, the language of “free and informed consent” 
has been removed from the section outlining the rules 
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around consent in the context of living donation. The 
Act defi nes “consent”38 as “consent given for a donation 
that meets the requirements of section 9,” and section 
9 contains no reference to the need for voluntary or 
informed consent. Section 8 of the Act notes that “a 
consent given in accordance with this Act is binding” 
and authorizes examination by a medical practitioner 
in order to ensure that the donated tissues or organs 
are medically acceptable for purposes of donation, as 
well as the removal and use of the specifi ed tissues or 
organs for the purposes specifi ed. Section 8(3) does 
state that a person is not to act on a consent if he or she 
has personal knowledge that the donor objected to the 
donation,39 but there is no wording anywhere in the Act 
to suggest that consent means “informed consent”. It is 
unclear whether there is a reason for the removal of 
the reference to informed or voluntary consent, but it 
would be very surprising if any court asked to interpret 
the legislation did not import the notion of free and 
informed consent when elaborating on the consent 
requirement.

3. Other changes in the HTODA

Quality Assurance
The HGTA does not contain any provisions respecting 
quality assurance mechanisms. The HTODA does 
contain such a provision, which prohibits the 
performance of transplantation by anyone who is not 
registered in accordance with the Act, and requires that 
all transplantation procedures take place in a surgical 
facility that is similarly registered.40 This section of the 
Act is not yet in force.41

Confi dentiality
Section 12 of the HTODA provides that information 
may be collected, used and disclosed for purposes of 
assessing a potential donor’s suitability, to use or obtain 
a donation, or to assess medical suitability of a deceased 
person as a potential donor. Section 12(2) provides that 
no person shall disclose any information from which 
the identity of a donor, potential donor or transplant 
recipient could be identifi ed, and a person who does 
disclose such information could be subject to a fi ne of 
up to $50,000.42 Section 12(3) sets out exceptions to the 
prohibition on disclosure of identifying information – 
such information can be disclosed where it is permitted 
or mandated by a court order or where disclosure has 
been agreed to in writing.

The HTGA does not have a section dealing specifi cally 
with confi dentiality of information, and the government’s 
purpose in including a section on confi dentiality in the 
new legislation is to align the HTODA with provincial 
privacy legislation.43 Clearly, there is a need for collection, 
use and disclosure of personal health information 
in the context of organ and tissue donation, and it is 
not surprising to see a confi dentiality section in such 
legislation now, when privacy concerns – particularly 
in relation to the confi dentiality of health information 
– have become so signifi cant to the public.

There is no wording anywhere 
in the Act to suggest that consent 
means “informed consent”. It is 
unclear whether there is a reason 
for the removal of the reference to 
informed or voluntary consent.

Offences / fi nes for non-compliance
In addition to the above-noted fi ne for a breach of the 
confi dentiality provisions of the HTODA, section 13 sets 
out the following penalties for contraventions of the Act. 
The default fi ne for a knowing breach of the Act is (at 
most) $10,000. There is a far higher fi ne, as well as the 
possibility of a term of imprisonment, for a breach of 
section 3(2) of the Act (the section that prohibits the sale 
of or trade in tissues, organs or bodies. A breach of section 
3(2) can potentially lead to a fi ne of up to $100,000.00 
and / or imprisonment for up to 6 months.

The HGTA provided for a maximum fi ne of $1000 and 
up to 6 months imprisonment for contravening the Act. 
In drafting the HTODA, the government was concerned 
with putting in place a fi ne that would serve as a deterrent 
to breaching the Act. In the context of buying and selling 
organs, tissues or bodies for purposes of transplantation, 
medical education or scientifi c research, the government 
noted that the objective of such activity is fi nancial gain 
and that a signifi cant fi ne must be put in place in order 
to be a real deterrent.

Although the question of the ethics of a commercial 
market of organs and tissues remains a live one,44 it is 
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not surprising to see the Alberta government stay the 
course and continue to disapprove of and prohibit the 
purchase and sale of organs.

Conclusion
The Government of Alberta has undertaken some much 
needed work on human organ and tissue donation law 
in the province. It is clear from statements made during 
legislative debates on the new legislation that some of 
these changes are aimed at increasing organ and tissue 
procurement rates. While this is no doubt a worthwhile 
objective, it is legitimate to question whether the new 
legislation will lead either to real change in organ and 
tissue donation practice or to an increase in organs 
and tissues available for transplantation. The available 
evidence does not seem to support the Government’s 
claim that mandatory consideration for donation will 
lead to a marked increase in the rate of conversion 
from potential to actual donor. And, although current 
legislation makes it clear that consent provided by a 
donor prior to death is binding and gives health care 
teams full authority to remove and use organs or tissues 
as specifi ed in the consent, procurement practice does 
not treat such consent as adequate for purposes of organ 
donation. Arguably, much more needs to change than 
simply the statutory language before we will see real 
change in donation rates.

A related question in terms of consent to organ and 
tissue donation is that of respecting the autonomy of 
potential donors. A full discussion of autonomy and its 
importance in health law and bioethics is beyond the 
scope of this brief article. It nevertheless bears mention 
here that although organ and tissue donation legislation 
inclines in favour of donor autonomy, current practice 
does not reinforce this aim. Further consideration of this 
disjunction between theory and practice, as it were, is 
worthwhile and should be a focus of future work.
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