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Public health renewal has emerged as a central policy issue
in this country and has, at least for a moment, overcome the
shadow of its health care cousin. This attention has been
largely precipitated by the re-emergence of new infectious
threats such as Mad Cow disease, West Nile virus and, most
notably, Severe Acute Respiratory Syndrome (SARS).
SARS revealed important limitations to this country’s emer-
gency response capacity and the health and economic impli-
cations of these limitations.! Consequently, several national
initiatives to revamp the public health system have been
launched including the creation of a new public health
agency, the appointment of a national public health officer
and the acceleration of the health protection legislative
renewal process.

SARS exposed the critical need for better intergovernmental
cooperation if public health programs are to be truly effec-
tive. Unfortunately, however, intergovernmental relations
during the response to SARS were less than optimal.” A
number of factors help to explain the troubled response, but
one issue has clearly stood out — the question of unclear
jurisdictional responsibilities for public health. In attempt-
ing to resolve this problem, legislative options have been
considered. However, by and large, governments have cho-
sen political alternatives that centre on establishing effective
collaborative federalism solutions.

In exploring the various options for restructuring Canada’s
public health system, policy makers must carefully consider
both legislative and intergovernmental issues. Indeed, there
is an important interplay between the law and federalism in

public health, and several questions related to legal matters
need to be clearly answered before effective public health
policy can be formulated. This article will explore some of
these issues and examine the variety of legislative options
available to the federal government. The authors of this arti-
cle have familiarity in public policy formulation and specifi-
cally the development of public health policy. The legal
questions we put forth are those we believe remain unre-
solved and for which resolution would be important for the
development of effective future policy. We encourage legal
academics to address and expand upon some of the issues
we raise.

Defining Public Health

To begin a discussion of the legal issues in public health it is
first important to define what the term means. Perhaps the
most important distinction between health care and public
health is the population to which care is being delivered.
Health care is viewed primarily as being directed at the level
of the individual — specific health interventions are pre-
scribed according to the specific physiological or mental
needs of a particular person. Public health, conversely, is
primarily designed to improve the health of the population
in general. The Institute of Medicine has defined public
health as:

what we, as a society, do collectively to assure
the conditions for people to be healthy. This
requires that continuing and emerging threats to
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the health of the public be successfully coun-
tered. These threats include immediate crises,
such as the AIDS epidemic; enduring problems,
such as injuries and chronic illness; and grow-
ing challenges, such as the aging of our popula-
tion and the toxic by-products of a modern
economy, transmitted through air, water, soil, or
food. These and many other problems raise in
common the need to protect the nation’s health
through effective, organized, and sustained
efforts led by the public

Summary of The Canadian Public
Health Reform Process in
Response to SARS

In considering its response to SARS and the general issue of
public health reform, Canada was largely influenced by the
experience in the United States. The U.S. is a few years
ahead of Canada in evaluating the need for public health
reform largely because of initiatives introduced after the ter-

rorist attacks of September 11,
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According to the U.K. Acheson
report, public health’s primary
responsibilities include’ “the
surveillance of the health of a
population, the identification of
its health needs, the fostering of
policies which promote health,
and the evaluation of health ser-
vices.” The Public Health
Agency of Canada provides the
following definition of public
health: “the science and art of

Interestingly, the U.S. CDC
does not have the authority
to involve itself in public
health outbreaks without

State approval.

2001 and the subsequent
anthrax attacks over the fall of
that same year.® The American
constitution provides state leg-
islatures with primary responsi-
bility for public health, and
several recent court decisions
have limited federal involve-
ment in domestic matters,
which could apply to public
health.” The federal govern-
ment in the United States has
exercised a legislative role in
public health through related

promoting health, preventing
disease, prolonging life and
improving quality of life through organized efforts of soci-
ety'”S

The Agency further defines the essential functions of public
health to include health protection, health surveillance, dis-
ease and injury prevention, population health assessment
and health promotion.

Based on the variety of definitions provided, public health
activities can be divided into three major categories: 1)
health protection, which includes activities by the govern-
ment to protect the public from harm including harms from
hazardous products and disease; 2) health promotion, which
is directed at promoting healthy behaviour among members
of the general population, including smoking cessation
activities and improving physical fitness; and, 3) health sur-
veillance, which monitors outbreaks, disease trends and risk
factors for disease. Much of the discussion related to public
health reform has focussed on the disease prevention com-
ponent of health protection and health surveillance as it
complements this function.

areas of jurisdiction such as
environmental protection; how-
ever, limits have been placed on this legislative authority
particularly because it can create excessive costs at the level
of state and local governments.® After the anthrax attacks,
which exposed the lack of effective public health infrastruc-
ture and the consequences of this when responding to a pub-
lic health outbreak, Washington identified mechanisms by
which it could play a greater role in public health. Along
with introducing legislation relating to issues of national
security, the federal government also relied on its taxing and
funding power.’ In particular, the American federal govern-
ment expanded funding to the U.S. Centers for Disease Con-
trol. The CDC in turn promoted desired public health
programs by providing direct conditional grants to the states
in exchange for them providing specific services. Interest-
ingly, the U.S. CDC does not have the authority to involve
itself in public health outbreaks without state approval.
However, the CDC has used its reputation and position as an
opinion leader to formulate a model emergency act for states
to use.'’

In many ways, SARS was Canada’s equivalent to the 2001
anthrax attacks in the United States in that it has mobilized
the movement towards more federal involvement in public
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health. In both the U.S. and Canada each of these events pre-
sented a policy opportunity that policy entrepreneurs
exploited."" The David Naylor report into the SARS crisis
was the first released in response to the management of the
outbreak and outlined several recommendations for improv-
ing public health capacity in Canada. The report explicitly
described the need for a stronger federal presence in public
health through the creation of an arm’s length national pub-
lic health agency and the investment of increased federal
money into public health.'? As part of its work, the commis-
sion considered a centralized

the creation of a new federal agency, the Public Health
Agency of Canada (PHAC), and the announcement of a new
Canadian public health officer. The new federal public
health agency is headquartered in Winnipeg and Ottawa and
reports ultimately to the Minister of Health. The new public
health agency is intended to be the federal focal point on all
issues related to public health — from promoting healthy liv-
ing strategies for individual Canadians to establishing
national emergency plans to address catastrophic public
health threats. In addition to establishing itself and its new

role, PHAC has two key roles to

model in which the federal gov-
ernment, through legislative
mechanisms or strong financial
coercion, would direct provin-
cial/territorial or local public
health activities. This option
was rejected, however, due to
potential  intergovernmental
conflict this could create and
the recognition of the impor-
tance for intergovernmental
cooperation in public health."
Instead the report suggested
that Canada adopt a U.S. CDC

The new public
health agency is intended
to be the federal focal
point on all issues related

to public health ...

play. The first is to collaborate
with provinces, territories and
other stakeholders to establish
Canada’s core long-term public
health initiatives. Included here
are the development of the
Pan-Canadian Public Health
Strategy and Network, and the
improvement of Canada’s plans
for public health emergency
response and preparedness. The
second key role is to develop
pan-Canadian integrated and
disease-specific strategies for

style model in which a new fed-

eral agency would work “collaboratively” with the prov-
inces and regions. This federal agency would provide seed
funding to provinces/territories and regions to encourage the
development of desired public health programs.

The SARS report also considered the use of federal legisla-
tion to achieve desired public health policy goals. In particu-
lar, the report referred to the ongoing review of health
protection legislation and the development of a new health
protection act. The report recognized that the new Act had to
be acceptable to all orders of government, in particular pro-
vincial and local governments who would have to carry out
many of the activities specified in the Act. However, the
report also recognized the ultimate importance of such legis-
lation to ensure uniform minimum approaches to public
health across the country and that the federal government
prepare default legislation in the event that intergovernmen-
tal consensus could not be achieved.*

Since the release of the SARS report and several other
reports, all of which called for a more coordinated approach
to public health, Ottawa has taken several steps to act on
some of the key elements Dr. Naylor outlined. These include
the announcement of a Minister of State for public health,

chronic disease and healthy liv-
ing as well as strategies for infectious diseases. Public health
legislative renewal is also underway, including the creation
of implementation legislation for the new Agency."> As the
new agency moves out with its new mandate and responsi-
bilities, thus far it appears that provinces and territories are
willing to cooperate under federal leadership. In the Sep-
tember 13-15, 2004 First Ministers’ Meeting, federal/pro-
vincial/territorial (FPT) ministers recognized the critical
nature of public health efforts and committed to a national
approach to public health including outlining a ten-year
action plan.'® As well, on April 22, 2005 F/P/T ministers
responsible for health announced the long-awaited creation
of the Pan-Canadian Public Health Network whose mandate
is to “serve as a forum for multilateral intergovernmental
collaboration on public health issues while respecting juris-
dictional responsibilities in public health.”"

Intergovernmental Options in
Considering Public Health Reform
Federalism is a form of government in which centralized

rule is combined with regional government and no order of
government is necessarily subordinate to the other. This is in
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contrast to a unitary state where regional governments are
subordinate to the central authority or confederations in
which the central authority is subordinate to the regional
governments.'"® Canada is a federal state with several spe-
cific qualities that make it unique. Canada was the first
country to combine federalism with parliamentary govern-
ment. While Canada has a bicameral system, it is the only
federation without an effective second chamber. Arguably
this has contributed to the greater emphasis on executive
federalism as, in the absence of a second chamber represent-
ing the regions, provincial/territorial representation in pol-
icy matters is primarily via F/P/T meetings. Also
importantly, Canada is a federation with two disproportion-
ately large provinces and a large minority group primarily
residing in one of the provinces. The Constitution of the
country has some level of asymmetry to address issues
related to the latter fact. From the perspective of legislative
authority, Canada could be viewed as a relatively decentral-
ized federation."

In theory, powers are divided into “watertight” compart-
ments in the Canadian constitution as “[e¢]ach list of classes
of subjects in s. 91 or s. 92 of the Constitution Act, 1867 is
exclusive to the Parliament or Legislature to which it is
assigned.””"However, in reality there are multiple policy
areas in which jurisdictional overlap occurs and may even
be considered desirable. In general, the federal government
has a variety of mechanisms by which it can involve itself in
provincial matters. These include legislation in those areas
in which it has constitutional authority and intergovernmen-
tal agreements and spending power (including both grants
and contracts) in those areas in which it does not have clear
authority.?' Out of the use or lack of use of these mecha-
nisms arise a variety of intergovernmental relations. Federal
unilateral relations describe relationships in which the fed-
eral government has the ability to coerce provincial action in
areas of provincial jurisdiction through the use of tied fund-
ing or legislation targeted at a related area. Collaborative
relations can be created through the use of intergovernmen-
tal agreements in which no order of government has domi-
nance over the other; however, the two orders of
government are dependent on each other for the achieve-
ment of policy goals. In the event that no mechanism exists
for interaction between the federal and provincial govern-
ments, the relationship is described as disentangled.” One
alternative intergovernmental relationship, referred to as a
confederal relationship, could exist if the provinces enter
into intergovernmental agreements with each other and
exclude the federal government.®

The emerging approach to public health reform is clearly
based on a collaborative model and designed to replace a
largely disentangled model. The model described in the
SARS report is for federal involvement in public health via
seed funding on a project-by-project basis, as opposed to a
large conditional block grant®*. This latter approach was not
considered appropriate because of the potentially coercive
nature of the arrangement and the likelihood that the large
sums of money involved in such grants could become politi-
cized. While the collaborative approach seems to be the pre-
ferred starting point, such approaches have been shown to
not necessarily be effective in other public health domains
such as health surveillance and environmental harmoniza-
tion.> In theory the prospect exists for the federal govern-
ment to act in a more unilateral manner. This would be
primarily predicated on their willingness to proceed with
federal legislation as a primary tool for achieving desired
policy goals. Such an approach, however, brings with it its
own set of problems.

Jurisdictional Issues in
Public Health

In considering legislative options to a greater federal role in
public health several questions arise. These include estab-
lishing clearly the constitutional responsibilities of the dif-
ferent orders of governments, identifying the extent of
federal legislative authority, and determining what mecha-
nisms exist for the federal government to enforce their legis-
lative mandates.

Like so many policy issues in Canada, jurisdictional respon-
sibility for public health is not absolutely clear; however,
some attempts have been made to untangle the ball of yarn.*®
Responsibility for public health is not explicitly stated in the
Constitution. Primary provincial responsibility for public
health legislation is derived from section 92(13) of the Con-
stitution Act, which gives the provinces responsibility for
property and civil rights and from the power they are given
over matters of a local or private nature in the province (sec-
tion 92(16)).?” This authority and subsequent legal interpre-
tations have given provincial legislatures the authority to
pass public health legislation. The federal government has
involved itself in public health via use of its powers over
criminal law (Section 91(27)), power to quarantine (section
91(11)) and power to regulate trade and commerce of an
interprovincial or international nature (section 91(2)). The
federal government also has available to it the option of
using its spending power, either by providing conditional
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funding for public health programs or by entering into legal
contracts to develop public health initiatives.

The federal government also derives power to implement
public health policy from two additional areas in the consti-
tution. By virtue of its treaty making power, the federal gov-
ernment can enter into international agreements and other
international initiatives in public health. However, any
international agreement that the federal government enters
into that touches on a matter of provincial jurisdiction would
require enabling legislation at

adverse event, Health Canada issued an advisory in January
2002 recommending consumers not use any products con-
taining this substance’ Further case reports soon emerged
about Canadians who had ingested the substance and devel-
oped the liver disease. In response, Health Canada stated
that kava was a non-prescription pharmaceutical product
and proceeded to issue a stop sale order on the product in
August 2002.”'

In reviewing the federal response to the potential risks asso-
ciated with kava, the limitations

the provincial level. The federal
government also potentially has
power under the “peace, order
and good government power”,
(POGG) found in the preamble
of section 91 of the Constitution
Act, 1867, which allows it to
pass legislation to regulate mat-
ters of national health and wel-
fare. In sum, the federal gov-
ernment has found innovative
ways to use its powers in an
effort to implement its public
health agenda. Nevertheless,

These results

issues in the federal
government’s ability to

enforce its regulations.

of federal regulatory power
become evident.’> While not
specifically set out in the Con-
stitution, the courts have held

demonstrate real practical that federal authority over

health protection matters is
largely derived from the federal
power over criminal matters.”
Accordingly, regulation of con-
ventional drugs, as a matter of
health protection, is set out
under the federal Food and
Drugs Act. Presumably, based
on this Act, Health Canada had

these approaches have some-
times led to less than optimal results in terms of effectiveness.

Kava as a Case Example

In areas of public health in which the federal government
has chosen to use a legislative approach, which is primarily
in the field of health protection, questions remain as to what
is the effective ability of the federal government to enforce
its mandate. An example of this potential dilemma of federal
regulations can be found in the regulation of natural health
products. Under the Food and Drugs Act, the federal gov-
ernment has the authority to pass regulations governing the
sale of pharmaceuticals, which includes non-prescription
pharmaceuticals such as natural health products.” Ottawa
has used its authority in this regard to protect the public from
potential harm associated with the use of the health product
kava. Kava is a substance that has been widely used in cer-
tain parts of Asia as an anxiolytic agent. The agent has also
been used in North America as an alternative medicine prod-
uct, and evidence exists for its efficacy as an anxiolytic.”’
However, in initial European case reports, evidence
emerged that some kava-containing products may be associ-
ated with a serious form of toxicity affecting the liver. In
response to preliminary information on this potential

the authority to make its
stop-sale order regarding kava, which stated that “there is
insufficient evidence to support their safe use” and further
stated that “Health Canada now considers products contain-
ing kava to be drugs and has determined there are no accept-
able food uses for kava”.** Two field studies auditing the
practices of health food stores in Toronto evaluated the
effectiveness of both the initial advisory and the subsequent
stop-sale order and found important shortcomings. The first
study, conducted after the advisory was issued, found that
22 of 34 (65%) of stores recommended kava as a treatment
for anxiety. Only nine of the 22 stores mentioned the poten-
tial safety concerns although three of these stated that the
information on risk was not accurate.”> The second study
found that two months after the stop-sale order, 17 (57%) of
30 stores continued to sell kava.’® These results demonstrate
real practical issues in the federal government’s ability to
enforce its regulations.

The Food and Drugs Act specifically provides the federal
government with the powers it needs to enforce the Act
through the creation of federal inspectors (section 22). The
inspectors have the authority to enter into areas that they rea-
sonably believe may house a suspected compound and seize
or inspect substances. The Act states that any individual
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who “contravenes any of the provisions of the Act or of the
regulations made under this Part is guilty of an offence and
liable”. Penalty provisions range from a fine of $500 or three
months imprisonment for a first offence to $5,000 or three
years in prison for a conviction. However the results of the
field studies demonstrate practical limitations of the federal
government’s ability to enforce their own legislation. In par-
ticular, it demonstrated their inability to effectively audit all
health food store practices to ensure compliance with fed-
eral safety standards. The federal government theoretically
could rely on provinces to enforce the legislation. However,
it is uncertain if they have any legislative means to force pro-
vincial or local governments to assist them in enforcing their
mandates, and doing so would incur large costs on the other
orders of government. Ideally, however, obtaining such
cooperation could greatly assist in ensuring that safety stan-
dards are adhered to and the public remains protected from
potentially harmful substances.

The Blood System as an Alternate Model

One option for a more effective federal regulatory approach
is to combine legislation with intergovernmental agree-
ments. The blood system provides an example of the effec-
tiveness of this option. In response to the tragedy of
transfusion transmission of hepatitis C and HIV, F/P/T offi-
cials in 1996 initiated plans for the development of a new
blood system.”’ The allocation of governmental responsibil-
ities was described in a Memorandum of Understanding.™®
This intergovernmental agreement stated that regulatory
authority for the safety of blood products resides with the
federal government under the Food and Drugs Act. The fed-
eral government has the authority to enact regulations gov-
erning the introduction of safety measures to ensure that the
blood supply remains safe. Delivery of transfusion services
is fundamentally a provincial/territorial responsibility that is
administered by Canadian Blood Services, a not-for-profit
corporation. Funding of the blood system is also a provin-
cial/territorial responsibility. The allocation of responsibili-
ties and the existence of an intergovernmental agreement
has allowed for the creation of an effective blood system,
which has regained the trust of Canadians.” However, it has
also created a situation in which the federal government can
adopt legislation that creates costs at a provincial/territorial
level. Such unfunded mandates can and have produced
intergovernmental conflict and can exist as long as the cur-
rent MOU exists.*” An interim review identified this as an
important consideration that needed to be addressed by all
parties.

A concern is that compliance with Health Can-
ada regulations often has cost implications that
must be absorbed by the provinces/territories.
Some costs are direct such as the $35 per bag
increase in the cost of blood bags when univer-
sal leukoreduction was mandated. Other costs
are indirect such as the staff time involved in
writing and revising SOPs and dealing with
Health Canada on SOP changes. As CBS and
the Corporate Members strive to predict and
control rising costs, they must find a way to take
the impact of the regulatory environment into
account. Each party has a role to play in this.
When the regulator dictates operational
changes, CBS should provide an analysis that
describes the costs, benefits and risks of the
change, identifies the fit with international best
practices, identifies alternatives, and highlights
the implications for CBS. This analysis should
be shared with the Members and the Provin-
cial/Territorial Contacts. If the Members have
concerns about implementing the change from
either a cost, benefit or risk perspective, they
should initiate dialogue with the regulator to
address these concerns.”’

The potential for such “unfunded mandates” to exist in
blood safety arises at least partly from the existence of a
Memorandum of Understanding formalizing federal and
provincial powers as they specifically apply to blood safety.
Importantly, under the MOU, any province/territory can
withdraw by giving one years notice, a situation that may
arise if provinces/territories no longer find the costs being
imposed upon them acceptable. Again it remains uncertain
if the federal government could still expect provinces/terri-
tories to implement and fund their regulations in the absence
ofa MOU.

The Extent of Federal Powers —
Emergency Response

Perhaps the most important outstanding question on the
extent of federal powers in public health pertains to emer-
gency response capacity for infectious outbreaks, which
provides an example of where a more powerful federal role
may be desirable. As it stands, the federal government has
developed a complex relationship with provinces and terri-
tories in order to provide a smooth and coordinated
pan-Canadian emergency response to any future public
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health crisis, particularly those that surpass the capacity of
any individual province/territory. However, the question
remains as to whether the federal government has the legis-
lative tools to enforce its will in the event of major disagree-
ment with one or more provinces. Currently the federal
government’s emergency response to infectious threats is
framed primarily by two pieces of legislation: the Emer-
gencies Act and its companion piece the Emergency Pre-
paredness Act. Of these, the Emergencies Act is the only
legislation that provides the federal government with suffi-
cient authority to act unilater-

governmental communication was identified by World
Health Organization officials as a major shortcoming of
Canada’s response.*’ The WHO’s inadequate knowledge of
the local response to SARS also may have contributed to the
imposition of a travel advisory on Toronto.*®

This current arrangement is clearly problematic. Primarily
the outbreak was initially confined to one province, which
would have precluded unilateral federal action under the
Emergencies Act. This clause is understandable when defin-

ing appropriate response to

ally to manage an infectious
threat.* However, since its
proclamation, the Act has
never been used, including for
the management of SARS.
There are several potential
explanations for this related to
the wording of the Act and the
implications of its use. Its
implementation would require
the declaration of a national
emergency and there is a
stigma associated with this
that may impede this declara-

The current legislative
framework creates unnecessary
and arguably dangerous obstacles
to this nation’s ability to
respond to a public health
infectious threat.

emergencies such as natural
disasters. However, the limita-
tions of the clause when it
relates to infectious threats
were evidenced by the exis-
tence of SARS in multiple
countries, clearly demonstrat-
ing the ability of the pathogen to
cross borders. There were
important implications of the
lack of clear federal involve-
ment in the early stages of the
outbreak. Recognizing some of
these legislative obstacles, the

tion. Further limiting its use in

public health is the requirement, under the Act, for two
provinces to be affected before the federal government has
the authority to act unilaterally in provincial jurisdiction.*’
The companion Emergencies Preparedness Act does not
provide authority for the federal government to act unilater-
ally but rather simply provides a mandate for it to act in col-
laboration with provinces to coordinate preparations for
eventual emergencies.*

The current legislative framework creates unnecessary and
arguably dangerous obstacles to this nation’s ability to
respond to a public health infectious threat. Evidence for
this was provided in the national response to manage SARS.
SARS emerged initially as a local threat and under provin-
cial jurisdiction. The federal government did not have the
legislative tools available to it to intervene and was thus reli-
antupon provincial cooperation. As a result, the federal gov-
ernment was unable to demand the transmission of
information and data in order to have complete understand-
ing of what was occurring at the ground level. At the same
time, the WHO’s mandate to interact only with the federal
government created a scenario in which adequate outbreak
communication could not occur. This requirement for coop-
eration provided some deficits in communication, and inter-

SARS report stated:

a related concern is lack of clarity about juris-
diction when a health threat affects multiple
provinces. The federal Emergencies Act (R.S.
1985, c. 22 (4™ Supp.)) confers very wide pow-
ers on the federal government and can only be
invoked in the face of a truly grave national
threat. The federal government otherwise has
uncertain authority in the face of a multi-provin-
cial outbreak. This situation is particularly
problematic as the World Health Organization
(WHO) moves to establish International Health
Regulations that set expectations of member
states as regarding surveillance, reporting and
outbreak management. We recommend that
consideration be given to a federal health emer-
gencies act to be activated in lockstep with pro-
vincial emergency plans in the event of a
pan-Canadian health emergency.*’

The question arises as to whether the federal government
has the authority to involve itself unilaterally in the manage-
ment of infectious outbreaks, which while initially confined
to one province, are either international in etiology or have
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characteristics that suggest transmission across provincial
borders as being an important concern. The federal govern-
ment could again rely on its powers over criminal law to do
so. Alternatively, the national concern branch of the POGG
clause may provide the federal government with such
power. This clause can be utilized for issues in which intra
and extra provincial implications of the issues are linked,
provinces are not able to regulate effectively on their own,
and failure of one province to regulate would affect the
health of residents of other provinces™ Infectious disease
outbreaks could be argued as meeting these three criteria,
particularly at early stages of the outbreak where the nature
of the pathogen is not known. The emergencies branch of
POGG could also be utilized to implement federal regula-
tion. A previous ruling used an infectious epidemic as an
example of a condition in which this clause could apply.

A pestilence has been given as an example of a
subject so affecting, or which might so affect,
the whole Dominion that it would justify legis-
lation by the Parliament of Canada as a matter
concerning the order and good government of
the Dominion. It would seem to follow that if
the parliament could legislate when there was
an actual epidemic it could also do so to prevent
one occurring and also to prevent it happening
again.”

Thus there appears to be at least an opportunity for the fed-
eral government to have the constitutional authority to pass
legislation that would allow greater federal involvement at
the early stages of infections outbreaks. Of course the gov-
ernment would have to clearly define what powers it needs
and wants to have (recognizing that the ability to act would
carry with it certain obligations that the federal government
may actually not desire). At a minimum, the ability to man-
date a certain level of data transfer would appear to be a rea-
sonable first step. Such measures would ensure the federal
government would have the ability to monitor the outbreak
accurately, communicate with adjacent provinces about the
potential risk of the outbreak to them, and communicate
with neighbouring countries and appropriate international
organizations. This would also be an important step given
the development of new international health regulations that
will require such levels of data collection.” It is important to
recognize that such legislation has the potential to create
substantial costs at the provincial level, particularly if the
necessary infrastructure for data collection does not exist.
Thus the moral obligation would return to the federal gov-
ernment to assist in this venture. This coupled with the

uncertain ability of the federal government to force provin-
cial cooperation would bring us back to a more collaborative
strategy, but one that perhaps could more easily be encour-
aged with the threat of legislation as a back-up.

Conclusion

We have hoped to illustrate the importance of intergovern-
mental cooperation in public health and the opportunities
and limitations of legislative options. To assist
policymakers in developing public health strategies,
answers are needed to a list of important legal and legislative
questions. There remains some uncertainty about the ability
of the federal government to enforce legislative mandates in
the absence of intergovernmental agreements. Also needing
clarification is the extent to which the national concern and
emergency branches of POGG could be used to justify legis-
lation that allows unilateral federal actions in the presence of
a public health emergency that emerges in one province.
However, despite these remaining uncertainties, some
important messages emerge from our examination. While
the federal government has substantial authority to involve
itself in public health, and potentially has additional unex-
ploited constitutional powers to do so, the actual effective-
ness of such authority would require a degree of provincial
cooperation. This could be enhanced through the use of
intergovernmental agreements or funding arrangements.
Thus any approach to public health will likely have to com-
bine components of strong federal approaches with clearly
collaborative strategies.
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