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Introduction

The issue of sex selection is one that often invokes a great deal of controversy.
In a society where we value equality between men and women should one be able
to choose the sex of one’s offspring? Would males be chosen over females, thus
promoting continued inequality between the sexes? What about those whose culture
and/or religion prefers that women bear a child of one sex over the other? What
about those who just want an evenly balanced complement of children? These are
important considerations to be taken into account when deciding how to regulate
the use of sex selection techniques within society. However, the new legislation
dealing with sex selection in the Assisted Human Reproduction Act1 appears to have
focused solely on the first two considerations, while paying no attention to the
necessity of balancing these other valid concerns.

The AHRA was recently passed by the Parliament of Canada, after a more
than a ten-year delay from the submission of the Royal Commission on New
Reproductive Technology’s Final Report2 to the government, and after several
earlier incarnations of it failed to become law.3 The AHRA is, according to many,
overly restrictive in terms of the prohibitions and limitations on various procedures
and techniques, as well as harsh in terms of penalties. The Act prohibits many
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activities through criminalization, including therapeutic cloning4, payment for
surrogacy and for the provision of gametes. Section 60 of the AHRA calls for a
maximum penalty of 10 years imprisonment, a $500,000 fine, or both for violation
of any one of several provisions, including the use of certain sex selection tech-
niques.5 While a good deal of the AHRA is fertile ground for critique, this paper
will focus on the legal problems that the blanket prohibition and criminalization
placed on the use of non-medical sex selection6 in s. 5(1)(e) of the Act has created.
Specifically, it will be argued that this prohibition through criminalization is
problematic for three reasons: first, that it fails to stop all methods that one could
employ to select the sex of one’s child; second, that the criminalization of the use
of sex selection techniques legally moves Canada backwards from a position of
protecting the health, welfare and human rights of its citizens to one of imposed
morality; and third, that it is unconstitutional and cannot be justified under s. 1 of
the Charter, and should, therefore, be struck out of the AHRA.

A. Background

The Science

While the generic term “sex selection technique”  is often employed to
encompass all methods by which one may select the sex of a child, there are several
very different techniques that can be employed in order to select for the sex of a
child. Some are more fraught with ethical dilemmas than others, given the inva-
siveness of and the particular methods employed to achieve the goal of selecting
the sex of one’s child. The most blatant and horrifying form of sex selection of
children is that of infanticide, in which a child of the undesired sex is killed after
birth. This is not a common practice in Canada and is not considered a “ technique”
to attempt to control the sex of a child for the purposes of this analysis, as it is
performed after the birth of the child. However, infanticide has been and continues
to be utilized in other countries. A study in India noted, in 1995, that approximately
300,000 female infants die each year due to “gender discrimination,”  which
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includes both the willful killing of the child or neglect that causes death.7 If other
forms of sex selection, as described below, are not made available to women who
face difficult choices when it comes to giving birth to a child of a particular sex,
then female infanticide may continue in some places unabated.

The first medical technique that can be used to select for sex is that of
pre-natal diagnosis [PND] and abortion. To utilize this method, the pregnant
woman must undergo some sort of prenatal testing, such as an amniocentesis,
chorionic villus sampling or an ultrasound, which will allow the doctor to determine
the sex of the child, among other things. Once the woman has the information about
the child’s sex, she can obtain an abortion if the fetus is not of the desired sex. The
use of PND and abortion in order to select for sex sounds extreme, and indeed, as
Edgar Dahl points out, it is not common for Westerners to utilize such a technique.

For example, a follow-up study of 578 patients having prenatal diag-
nosis at one Melbourne centre found that none of the women had a
termination because of the sex of the fetus (Robinson et al., 1991).
Going through the traumatizing experience of an abortion is usually
seen as too high a price to pay for a child of a particular sex.8

The second medical technique that can be used to select for sex is that of
pre-implantation genetic diagnosis [PGD] with in vitro fertilization [IVF]. With
this technique, the embryos are screened for sex prior to being implanted into the
woman’s uterus, thereby eliminating the need to later decide to terminate a
pregnancy. PGD and IVF, however, are very invasive and potentially physically
harmful, requiring the woman to go through at least one IVF cycle, which includes
taking potent drugs to induce super-ovulation, extraction, fertilization and then
testing and subsequent implantation of the embryos. Given the expense of IVF
treatment cycles (according to IVF Canada in 2005 it cost $5,500 for one cycle of
IVF, not including drugs9 and, according to the same source, the drugs themselves
can cost approximately $3,000 for one cycle10), it would be highly unlikely that it
would be used as a technique for sex selection alone. More likely, it could be used
as a sex selection technique for those who are already undergoing IVF for other
medical reasons.

The last medical technique that can be used to select for sex is sperm sorting.
New technologies allow sperm to be sorted into those carrying X or Y chromosomes
with varying degrees of accuracy. To date, the most successful way in which to sort
sperm is flow cytometry, which has been branded as the MicroSort technique.11 Sex
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10 Ibid.
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selection using flow cytometry results from distinguishing between the identifiable
differences between the X and Y chromosomes, as the X chromosome is larger than
the Y. The sorted sperm is then used to artificially inseminate the woman. Studies
have shown that the MicroSort technique is more effective in selecting for girls, a
success rate of 91%, than for boys, with a success rate of only 76%.12 Sperm sorting
appears, then, to be the least invasive and least expensive (at about $2,300US per
cycle13) method of selecting for sex.

International Use of Sex Selection Techniques

To most people, the term “ sex selection”  connotes an almost immediate
negative reaction. The most commonly known examples of the use of sex selection
have been those of China, where a one-child policy was instituted, and India, where
both culturally and religiously, boys are valued more than girls. Recent data
suggests that in China approximately 117 boys are born for every 100 girls14 and
that 108 boys are born for every 100 girls in India.15 In countries that make generous
use of the various sex selection methods, there are different, often specific cultural
and/or religious reasons why couples want to use them. For example, Hindu
religious teachings state that a man who does not father a son cannot be “ saved”
and that only a son may perform funeral rites that are believed to ensure that the
soul of the deceased is redeemed.16 In addition, Dahl cites serious economic reasons,
in that for each daughter, a dowry equal to approximately three years salary must
be paid upon her marriage, making daughters prohibitively expensive and sons
potentially profitable.17 In China, the notorious one-child policy that has been in
place for twenty-five years figures prominently in the use of sex selection tech-
niques. Given that in many Asian cultures it is the male children who care for their
aging parents, it is hardly surprising that Chinese couples would want to ensure the
birth of a boy as opposed to that of a girl when allowed to have only one child in
total.18

As a result of these cultural preferences the blatant sexism of the practice,
generally, has been the subject of voluminous critique, given its inherent discrimi-
nation against girls and women and the overall decrease in their value as human
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beings worthy of the same dignity and respect as men.19 This kind of attitude
promotes discrimination against girls and women in an already discriminatory
society. One of the many ways to promote equality of women is to promote the
value of female children and to encourage people to be happy with the birth of a
female child. However, one cannot do so in a vacuum. While there are serious
societal concerns about the impact that such discrimination has on women and girls,
one cannot ignore the individual discrimination that women who do not bear sons
have faced and will continue to face in some societies.

There are two different ways of looking at the solution of banning all sex
selection techniques as a way in which to enhance gender equality. The first way
of looking at a total ban on the use of sex selection techniques is that it collectively
seeks to enhance the status of women and girls, which is undoubtedly positive. In
citing moral approbation against the preference of one sex over the other, society
can help to elevate the status of women and girls in general. However, this overlooks
the fact that a change in the law will not effect an immediate change in attitudes,
beliefs or practices amongst the citizens over which the law governs. While it may
be illegal to select a child for sex, it does nothing to stop the desire for a child of a
particular sex or the underlying reasons for preferring one sex over the other.

Until society remedies its son preference, the prohibition of sex selec-
tion would seem predominantly to burden women’s lives. If wives
cannot resist their husbands’, and family and religious demands that
they deliver sons, they may have to bear successive pregnancies until
they do.20

Dickens’ sentiment, in fact, is borne out by the evidence in India, which
criminalized post-conception sex determination techniques, such as fetal ultra-
sound, through the Pre-Natal Diagnostic Techniques (Regulation and Prevention
of Misuse) Act [PNDT Act] in 1994. While the aim of the original PNDT Act, as
well as its antecedents in 1998 and 2003, was to curb the incidence of abortion of
female fetuses, it has been largely unsuccessful. Loopholes in the legislation were
easily found and exploited. In addition, the science progressed at a faster rate than
the law. As the law originally only prohibited the use of post-conception techniques,
the newer pre-conception technique of sperm sorting began to be used more
widely.21 And while changes were made to the law in 2003 to criminalize sperm
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argument comprehensively.
21 India, Pre-Natal Diagnostic Techniques Act (Regulation and Prevention of Misuse) Amendment Act,
2002, Act No. 14 of 2003 [PNDT Act]; Vineet Chander,” ’It’s (Still) a Boy...’: Making the Pre-natal
Diagnostic Techniques Act an Effective Weapon in India’s Struggle to Stamp Out Female Feticide”
(2004) 36 Geo. Wash. Int’l L. Rev. 453 at 454.



sorting and other pre-conception sex selection techniques in addition to post-con-
ception techniques22, it still remains that the law has largely been ineffectual as
relatively few prosecutions or convictions have occurred.23 The fact that such a law,
a law that attracts harsh penalties, had little impact on curbing the sex preferences
of those it governed suggests that the problem of child sex preferences is one that
is predominantly social, and thus, cannot be remedied with legal solutions alone.
Until societal attitudes are changed, a law banning sex selection practices will do
little good in actually stopping them from taking place.

The second way of looking at a prohibition on the use of sex selection
techniques is that, while it may aim to benefit women collectively, it unfairly
burdens individual women, who still have to face the real life consequences of
societal pressures. As Dickens noted, this may mean repeated pregnancies until a
son is born, which is risky for women, who must bear the brunt of repeated
pregnancies and the increased maternal mortality rates that go along with it. In turn,
this also reinforces the negative worth of female children and could contribute to
continued harm against them. “The risk to unplanned girl children is of early death
due to infanticide, malnutrition, or neglect.” 24 Studies of women in India have
shown that these kinds of problems are the reality for women. In fact, because of
these attitudes, one sees a strong son preference even among women in India. In
addition, women often report harassment from both family and society at large
when they have only daughters and no sons.25 Prohibiting all forms of sex selection
is, therefore, tantamount to making individual women responsible for the equality
of women collectively as it is they, as the child bearers, who will ultimately suffer
the direct consequences of any prohibition. As noted by Chander, the PNDT Act,
in addition to punishing doctors and other medical professionals who engage in sex
selection techniques, focuses on punishing the women who utilize sex selection
techniques, women who often undergo such procedures due to familial and social
pressure.26 Women who utilize sex selection techniques are subject to the same term
of imprisonment and monetary fine as doctors. He notes that this is tantamount to
a “double penalization”  of women.

Criminalizing Sex Selection Techniques � HLJ Vol. 14, 200674

22 PNDT Act, ibid., s. 4.
23 Ganapati Mudur states, “More than 300 doctors have been prosecuted in India for violating a 12 year
old law that prohibits doctors from disclosing the sex of a fetus to parents, but only four have been
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Jailed”  BBC News (29 March 2006), online: BBC News 
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24 Dickens, “Sex Selection” , supra note 20 at 336.
25 Anna Winkvist & Humaira Zareen Akhtar, “God Should Give Daughters to Rich Families Only:
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Science & Medicine 73.
26 PNDT Act, supra note 21, s. 23(3).



A crucial failing of the PNDT Act is that it provides for punishing
women who indulge in sex determinations. Some critics of the PNDT
Act have declared this to be the “most offensive and misguided feature
of the law.”  This flaw in the PNDT Act reflects the erroneous reasoning
that it will serve to deter women from acquiescing to sex determination.
Such reasoning ignores the strong empirical evidence that most women
in Indian society are forced to undergo these techniques under threat
of social stigma, abandonment, or even physical harm and death.27

Prohibiting sex selection, therefore, cannot be the only measure taken to stop
the inequality that women and girl children face in our, or other societies. Nor is
sex selection the reason that such inequality exists.

...a false belief in the inferiority of women is not a product of sex
selection — sex selection is the product of that belief. Education and
improving social and employment arrangements for women are more
important in correcting these false beliefs than preventing sex selec-
tion.28

Other authors have noted a similar lack of correlation between the prohibition, both
through criminalization and through other legislative means, of sex selection
techniques and the promotion of sexual equality in general. Steinbock notes, in
likening the effect of a ban on the use sex selection techniques to the effects of
prohibiting violent pornography on the rate of sexual violence in society:

Similarly, banning sex selection might do little to alleviate the oppres-
sion of women, if a sexist ideology is the source both of oppression of
women and the practice of sex selection. In any event, one may be a
little skeptical about the wisdom of banning a practice in the United
States to keep it from spreading to other countries when it is not even
clear that banning the practice in other countries would benefit women.
In an ideal world, women would be valued as much as men, but I
personally would prefer to permit people to prevent the birth of girls
than to see the girls neglected and allowed to die of illness or malnu-
trition.29

Julian Savulescu draws an analogy between sex selection and testing for
medical conditions prior to birth. Even though disability scholars argue that
disability is a social construct, and thus we should not test fetuses for disabilities
prior to birth, it is still considered acceptable to test fetuses for medical conditions
prior to birth. In his view, the same argument should hold for sex selection.
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The community accepts that parents should be allowed to employ
prenatal testing and selective termination to have a child without a
disability, even if having a child with a disability would improve the
plight of the disabled. By analogy, parents should be able to choose the
sex of their child, even if not being able to choose the sex of their child
would improve the plight of women.30

Canadian Use of Sex Selection Techniques

In Canada, both the attitudes towards and use of sex selection are much
different from those demonstrated internationally. While concerns about gender
and sex discrimination are obviously still evident in Canada, it is clear that
Canadians do not generally have a preference in favour of boys over girls when
they decide to have children. The RCNRT conducted intensive research on the issue
of the use of sex selection, as well as the attitudes of Canadians surrounding sex
selection and the sex preferences in children generally in Canada. Contrary to the
evidence in countries like China and India, the RCNRT found that there was no
real preference for one sex or the other generally among Canadians.31 The RCNRT
found:

[w]hen asked about their preferences with respect to future children,
71 percent of respondents wanted equal numbers of boys and girls, 14
percent wanted more daughters and 15 percent wanted more sons. For
respondents who did not yet have children, the numbers were even
more striking — 82 percent wanted an equal number of boys and girls,
10 percent preferred more sons and 8 percent preferred more daugh-
ters.32

Even more, there was little evidence to show that Canadians preferred sons as their
firstborn child. Even where such a preference was stated, it was rated of low
importance.

Our survey showed that for respondents who did not yet have children,
the majority of respondents had no preference regarding the sex of their
first child, while 26 percent preferred their first-born to be a son and
21 percent preferred their first-born to be a daughter.33

In fact, the data collected by the RCNRT on the sex preferences of Canadians
indicates that such preferences are on the decline.
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In 1999, Janette McDougall, David J. DeWitt, and G. Edward Ebanks
published a study of similar preferences from data collected in 1984, from the
Canadian Fertility Survey. Their analysis concluded that the majority of women do
not have a strong preference on the sex of their children, no matter what stage they
are at in their own family development.34 Of women who already had one child,
51.7% of those who had a boy preferred their next child to be a girl, while 44.7%
of those who had a girl preferred their next child to be a boy. Meanwhile, 40.4%
of those who had a boy and 47.4% of those who had a girl had no preference about
the sex of their next child. Of women who already had two or more boys, 76.5%
of women wanted a girl for their next child and of women who already had two or
more girls, 41.7% wanted a boy for their next child.35 McDougall, DeWitt and
Ebanks stated, “ [i]n summary, the primary sex preference indicated by this attitu-
dinal measure is for at least one child of each sex.” 36 They further went on to state
that their data indicated that the prevalence of sex preference was, at the time their
data was collected in 1984, decreasing.

The findings of this study demonstrate that sex preferences, and par-
ticularly son preference, are of less importance than they have been in
earlier studies of the United States and Canada. Both the attitudinal and
the behavioural measure support the hypothesis that the primary sex
preference would be for at least one child of each sex. However, this
preference is not as strong as anticipated. A sizeable percentage of
women at every parity report that they have no sex preference regard-
less of whether they have yet achieved a balanced sex composition.
This is especially true for women without any sons.37

In addition to the preferences of Canadians with respect to the sex of their
children, one must also account for the actual use of sex selection techniques to
select for either a boy or a girl. Studies have indicated that while people may have
a preference for a boy or a girl; especially where they already have a child of the
opposite sex; that very few people would actually employ a sex selection technique
to bring about such a result. The RCNRT’s study indicated that less than 2% of
people would want to use sperm sorting to select the sex of their first child. After
the birth of one child, the number who would be willing to use such a technique
increased to somewhere between 6% and 9%, which are still relatively low
numbers.38 The number of people who would consider using sex-selective abortion
are even lower, 0% for those with no children and 4% for those with at least one
child.39
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Dahl’s study of sex selection preferences in Germany yielded similar results.
When asked whether they would take advantage of the MicroSort technique, which
involves providing a sperm sample, the sorting process and an average of three to
five artificial inseminations, at a cost of approximately €2000 per cycle, only 6%
of respondents would be willing to use the technique. An overwhelming 92% said
that they would not use the technique, despite the fact that during earlier questioning
30% of the respondents stated that they wished to have equal numbers of girls and
boys.40 Dahl concluded, given this evidence, that even if sperm sorting techniques
were available, they would not be widely used and therefore, would have little
overall societal impact.41

Ethical Considerations

The use of sex selection techniques raises a host of ethical concerns. As noted
above, there are concerns about whether the use of sex selection promotes inequal-
ity. In addition, there are concerns that continued use of the practice will negatively
impact the population, in that the sex ratio will be skewed in favour of males.42

However, it is now generally acknowledged, at least in the context of Western
society, that such a concern is overstated, as most people in Western countries
would use sex selection mainly as a method of achieving a balanced family.43 There
are also concerns about the use of sex selection techniques being a gateway for
more problematic types of genetic selection, such as selection for certain physical
criteria, such as height, eye/hair colour or physical prowess, or other desirable traits,
such as intelligence.44 Many authors have noted that this is a “ slippery slope”
argument, and that eugenic fears about the use of sex selection techniques are vastly
overstated. David McCarthy states:

(a’) selecting sex is not enhancing ability; (b’) the child won’t be able
to complain that it wasn’t made the opposite sex because had its parents
selected the opposite sex it would not exist; (c’) boys and girls are
approximately equally valued, and the evidence is that most sex selec-
tion would be to achieve a balanced family.45

While all of the medical techniques for selecting a child based on sex have
the same goal, to have a child of one sex as opposed to the other, some of the
techniques used are more ethically problematic than others, as was noted by the
RCNRT in its Final Report. The use of PND and abortion for reasons of sex
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41 Ibid. at 382.
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selection was found to be unethical, as it offends the principle of respect for human
life and dignity by deliberately terminating a pregnancy already in progress that,
except for reasons of sex, likely would have resulted in the birth of a child.46 At the
time of the Commission’s report, the practice amongst geneticists and obstetri-
cian/gynaecologists in Canada was to not perform PND for the sole purposes of
determining the sex of the fetus and this practice remains in place today.47 Such a
stance is justified by the RCNRT as sex is not a disease.

...the use of PND to determine fetal sex contradicts the very purpose
and role of these procedures within the health care system — namely,
to determine whether serious genetic diseases or congenital anomalies
are present. Sex is not a disease, so the sex of the fetus is not medically
relevant except in cases where a disease or anomaly is sex-linked.48

Further, the RCNRT was against the provision of PND to women from
cultures where sons are valued over daughters, as respect for human life and
dignity, protection of the vulnerable and sexual equality were found to be more
pressing issues.49 As a result, the RCNRT affirmed the Society of Obstetricians
and Gynaecologists of Canada’s [SOGC] practice guideline against PND for
determination of sex. It further recommended that all practitioners who sub-
sequently provide any sort of PND be licensed by the (yet to be formed) National
Reproductive Technologies Commission, that adherence to the SOGC guideline
against PND be adhered to as part of such a license and that information about
fetal sex not be made available to patients prior to the third trimester.50 This step
was taken as it was seen as inevitable that PND would soon be available in other
forms and the Commission wanted to ensure that such practices would be monitored
so that their use would not proliferate outside of the medical profession proper.51

It is interesting to note that the RCNRT here focused solely on the PND aspect
of this sex selection technique and not on the abortion part of the technique, even
though it found that abortion of a fetus solely on the basis of its sex is an unethical
practice. This is likely due to the strong abortion rights that women possess in
Canada since the decision of R. v. Morgentaler52 in 1988. A woman’s right to
obtain an abortion is constitutionally protected, therefore forcing the RCNRT and
legislators to focus on regulating the PND of the fetus rather than on the abortion
procedure itself.
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The Commission also noted ethical difficulties with the second medical sex
selection technique, PGD and IVF, as it is both an expensive and a very invasive
process when used for the sole purpose of selecting a child for reasons of sex. First,
it noted that using PGD and IVF for sex selection purposes is a misuse of
resources.53 As noted above, IVF is a very expensive treatment. Second, the
RCNRT noted that the procedure is risky for the women who undergo it.54 Women
must be treated with potent fertility drugs and undergo the invasive egg retrieval
process. In the case of using PGD and IVF for the sole purpose of sex selection,
the risks to the woman were seen to outweigh the potential benefits. Third, PGD
and IVF was seen to be disrespectful of the zygotes involved in the process.

As we discuss in Chapter 22, zygotes do not have the same moral status
as embryos or fetuses; they do not have a fixed and individual identity
or a central nervous system, and the probability that they will result in
a live born individual is low — perhaps one in five in those situations
where both partners are likely to be fertile. Nonetheless, zygotes are
not just human tissue; the potential they embody means that refusing
to transfer a zygote solely on the basis of its sex is inconsistent with
the respect owed to it.55

As a result, the RCNRT recommended that the use of PGD and IVF be prohibited
for sex selection purposes.56

The last medical technique, sex selective insemination or sperm sorting, was
found to be different, ethically speaking. As the technique is used prior to fertili-
zation, the RCNRT notes that it does not raise issues about respect for human life,
as there is no abortion of a fetus or discarding of a zygote that is already in
existence.57 However, the RCNRT found that sex selective insemination raises the
larger issue of sexual equality in some cases.

For reasons discussed earlier, [the] Commissioners find it unacceptable
for sex-selective insemination to be used in a way that undermines or
jeopardizes equality — that is, to select first born sons, to select families
with more sons than daughters, or to perpetuate the cultural devaluation
of women.58

However, as discussed below, in the Canadian context, sex selection insemination
is unlikely to be used in such a manner, but rather as a mechanism to achieve family
balancing, meaning having at least one child of each sex, with no general preference
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for boys or girls. In fact, the RCNRT found that when used in this manner, that sex
selective insemination does not impede sexual equality.59 Despite this evidence, the
RCNRT found that it could not endorse the use of sex selective insemination, even
in cases of family balancing, as it would promote the idea that there is an “ ideal”
family prototype, in which there are children of both sexes, which would have the
effect of diminishing the value of those families in which there were children of
only one sex.60 As a result, the Commission recommended that sex selective
insemination be used only in cases where there is a clear sex linked medical disorder
underlying the request, but did not recommend that the its use be criminalized
outright, as it has been in the AHRA.61

Why People Want to Select for Sex in Canada

As discussed above, in Canada, the use of sex selection technologies to ensure
the birth of one sex (male) over the other (female) is unlikely. If the technologies
were to be used, they would be used overwhelmingly by those who want to balance
their families by having at least one child of each sex. In addition, the studies have
shown that most people would only use sex selection technologies where they
already had at least one child of the opposite sex that they were seeking. This is not
to say, however, that sex selection technologies could not be used in Canada in
cases where prospective parents desire a son and do not want a daughter for either
religious and/or cultural reasons, as we live in a multicultural society. In fact, one
of the concerns to be addressed in this paper is the situation of those women who
may wish to utilize sex selection techniques for religious and/or cultural purposes,
as the current state of the law burdens these women more than women who may
not feel the same pressure to employ sex selection techniques. As will be shown
below, the current state of the law makes sex selection more dangerous for women
than ever before.

B. Analysis

1. The Prohibition of Sex Selection Fails To Prohibit 
All Sex Selection Methods

The AHRA provision prohibiting sex selection does not explicitly define
which procedures it attempts to limit. It states:

5. (1) No person shall knowingly

(e)  for the purpose of creating a human being, perform any proce-
dure or provide, prescribe or administer any thing that would ensure or
increase the probability that an embryo will be of a particular sex, or

Criminalizing Sex Selection Techniques � HLJ Vol. 14, 2006  81

59 Ibid. at 911.
60 Ibid. at 913.
61 Ibid. at 915.



that would identify the sex of an in vitro embryo, except to prevent,
diagnose or treat a sex-linked disorder or disease;62

Upon reading this section it is clear that any kind of in vitro sex determination and
subsequent implantation would be prohibited. In addition, techniques that involve
the sorting of sperm to determine which were carriers of the X chromosome (for a
female) and which were carriers of the Y chromosome (for a male) and then
artificially inseminating only those sperm that were carriers of the desired chromo-
some would be caught by the provision. Both of these techniques would be
procedures that would ensure or at least increase the chances that an embryo would
be of a certain sex as mandated by the provision.

What is clearly not prohibited by this provision, however, is the most
common form of sex selection technique, PND of the sex of the fetus and abortion
of a fetus of the undesired sex. Looking closely at the prohibition, it is clear that
only those techniques that would ensure or increase the chances that an embryo was
of a certain sex, or that would identify the sex of an embryo in vitro are prohibited.
Embryo is defined by the AHRA as:

...a human organism during the first 56 days of its development
following fertilization or creation, excluding any time during which its
development has been suspended, and includes any cell derived from
such an organism that is used for the purpose of creating a human
being.63

This means that identifying the sex of a human organism that is past the embryonic
stage (into the fetal stage, past the 56th day) or an embryo that is not in vitro is
permitted. In other words, the “ traditional”  sex selection technique (i.e. used before
IVF and/or sperm sorting techniques came into existence), PND and abortion has
been left out and can, thus, be considered legal. This lack of regulation is perhaps
not too surprising, given the fact that the government could not legally deny a
woman’s right to abortion in Canada.64 It is surprising, though, that they failed to
consider, or perhaps even ignored, the negative effect that banning pre-implantation
sex selection techniques could have on the number of abortions being performed
in Canada and that, conversely, other regulations may make it very difficult to
actually utilize this so-called “ legal”  procedure. At the very least, as Julian
Savulescu notes, the legislation creates an inconsistency that “ ...provide[s] couples
with information from prenatal testing which allows them to select sex and not
allow them to select sex by means which are more acceptable to them.” 65
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Leaving PND and abortion as the sole way to legally select a child on the
basis of sex could result in many negative effects, arguably more than if there was
no restriction at all. First, it could have the effect of increasing or at least stagnating
the number of abortions for reasons of sex selection, when there are much less
invasive means, both physically, mentally and ethically, that could be used to
produce the same result; namely sperm sorting. As discussed above, sperm sorting
is less ethically problematic as it is a pre-conception technique, which does not
engage the sanctity of life or human dignity concerns that PND and abortion do.
There is also considerable physical risk for the woman if PND and abortion is used
when a safer method, i.e. sperm sorting, is medically available. Abortion is a
surgical procedure, and as with any surgical procedure, it has inherent risks.
Although properly performed abortions are safe, complications can occur. Some
of the complications associated with abortion are hemorrhage, perforation of the
uterus and infection.66

If a woman will not consider an abortion and still wishes to have a child of
a particular sex or to have a balanced family, she must endure multiple pregnancies
and the inherent risks that go along with them. Even though Canada has an excellent
obstetrical care system, complications in pregnancy are still common. Cook,
Dickens and Fathalla note that approximately 15% of women worldwide will need
some kind of medical care in order to avoid death or disability during their
pregnancy.67 In addition, if women endure pregnancy and childbirth until a child
of the desired sex is born, this will create an additional financial burden upon the
family, as there could be more children to care for. When the technology exists to
help women in their quest to have a child of one sex over the other in a relatively
risk free manner, it does not make sense to prohibit its use, especially when the only
legal alternatives could potentially be more harmful to the health and well-being
of the mother and her family.

Despite the purported legality of PND and abortion, many women who wish
to use this avenue may find it very difficult to do so. While women, by law, may
obtain abortions freely in Canada, there are a host of policies and guidelines that
can affect how free such access is in actuality. There is no clear policy across Canada
on the time limit with respect to obtaining an abortion, meaning that time limits
will vary from clinic to clinic and from place to place. For example, in Alberta, the
time limit varies from up to 12 weeks to up to 20 weeks. In Saskatchewan, it varies
from up to 12 weeks to up to 14 weeks. In Ontario, five clinics will perform
abortions over 20 weeks, but only in cases of severe fetal abnormality. New
Brunswick will provide only first trimester abortions, while Nova Scotia will
provide them up to 16 weeks. In the Northwest Territories, abortions will only be
performed up to 13 weeks and in the Yukon, they will only be performed up to 12
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weeks.68 In addition to these limits on the gestational age of the fetus, there are also
often long waiting periods, which can complicate matters, for example, in Manitoba
there is often a six week waiting list to obtain an abortion.

These time limits are further complicated by the Society of Obstetricians and
Gynaecologists of Canada’s Clinical Practice Guidelines on the use of ultrasound
in the first trimester. The Guidelines state that fetal ultrasound should only be used
in the first trimester (the first twelve weeks of pregnancy) in exceptional circum-
stances, such as pregnancies involving increased risk.69 Therefore, PND may not
be available to women before the period in which they could obtain an abortion has
passed. Even if an abortion is still available in the second trimester, as the evidence
presented in Morgentaler shows, abortion becomes riskier the further along the
pregnancy is. “Anything that contributes to delay in performing abortions increases
the complication rates by 15 to 30%, and the chance of dying by 50% for each week
of delay.” 70 Other PND techniques are also available, such as amniocentesis and
chorionic villus sampling, however they, as with ultrasound, are not readily
available for all who request them. SOGC guidelines generally only recommend
such testing where the woman or couple has increased risk factors, such as advanced
maternal age or history of illness.71

Section 5(1)(e) of the AHRA, while explicitly only prohibiting pre-concep-
tion or in vitro sex selection methods, has been shown to have two negative
consequences. First, it leaves PND and abortion as the only legal method of sex
selection in Canada, which is problematic both ethically and practically; ethically,
as it leaves women to abort otherwise healthy pregnancies when they could have
used sperm sorting, a pre-conception method and practically, as it forces women
to undergo an invasive surgical procedure when a much less risky procedure is
available. If the legislative aim is to stop sex selection from being performed,
leaving certain methods unregulated does not further that aim. Second, somewhat
paradoxically given the first consequence, while PND and abortion is still consid-
ered legal according to the legislation, it is practically unattainable, given the
guidelines surrounding the provision of prenatal testing and abortion across the
country, making it very difficult for women to obtain something that is not legally
prohibited.
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2. Prohibiting Sex Selection Through Criminal 
Sanction Is Regressive Policy

Rebecca Cook, Bernard Dickens and Mahmoud Fathalla in their book Re-
productive Health and Human Rights have noted a general evolutionary trend in
reproductive and sexual health law. They state that there are three stages: first, a
state of morality, where criminal law governs areas of reproductive health and
sexuality; second, a shift to health and welfare; and third, a shift from health and
welfare to human rights.72 In speaking of the shift between these three stages they
state: “ [m]ovements in legal systems in this direction occur at different paces, but
movement in the reverse direction is an international anomaly.” 73 In this case,
Canada is certainly in the international minority and can be said to fit within this
definition of ‘anomaly’ in its reversion to a stance of morality-based regulation
rooted within the criminal law in the case of sex selection.74 While Cook, Dickens
and Fathalla note a trend of increasing recognition for human rights in laws
surrounding reproductive and sexual health law, that includes increased protection
for principles of privacy and freedom of choice of whether to employ reproductive
technologies or not75, with the severe criminal limits on the use of sex selection
techniques, Canada has indeed reversed directions.

It should be noted generally that not all movements towards the criminal law
will negatively impact upon the reproductive and sexual health rights of individuals.
Indeed, the use of criminal law may sometimes be required in order to protect
reproductive and sexual health rights that would otherwise be harmed by the status
quo. For example, it is arguable from a feminist perspective (although not neces-
sarily agreed with) that the provision of the AHRA that criminalizes payment for
surrogacy is one that protects the reproductive rights of women against commodi-
fication. If commercial surrogacy agreements were legal, there would be potential
for women to sell their reproductive capacity for profit. Usually, so the theory goes,
marginalized women would be most affected by such commodification, as they
would have a higher economic need than those who are economically better off. In
addition, from an equality perspective, the law criminalizing commercial surrogacy
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agreements promotes the general equal position of women in society, in that they
are people and not merely wombs for hire. However, this is not the case with the
prohibition on the use of sex selection techniques.

In legislating criminal prohibitions in the area of reproductive technologies,
Parliament has included a wide gamut of activities, from sex selection, to cloning
(both reproductive and therapeutic), to the creation of chimeras and the creation of
human-animal hybrids.76 It is arguable, from various different perspectives, that a
number of the prohibitions in the AHRA should in fact be regulated through criminal
sanctions, such as commercial surrogacy and the creation of chimeras and human-
animal hybrids. Certainly, the creation of such entities would have a negligible
impact on the reproductive or sexual health of individuals, and as stated above,
commercial surrogacy agreements could be viewed as hindering a human rights
approach to reproductive and sexual health generally. But this cannot be said for
all of the sections of the AHRA, most notably for the purposes of this paper, the
provision prohibiting sex selection techniques under the threat of criminal sanction.
Part of the problem may be that the AHRA attempts to address too many different
issues that affect different rights in just one piece of legislation. But this attempt to
justify the criminal prohibition of all of these activities with one broad brush-stroke
is erroneous and must be deconstructed to see if the justifications for the use of
prohibitions and criminal sanctions as the preferred method of regulation in the Act
as a whole can justify the prohibition and criminal sanction of sex selection
techniques on its own.

The choice made by Parliament to prohibit sex selection and sanction a
violation of such a prohibition through the criminal law, along with other repro-
ductive technologies, as opposed to choosing a different kind of regulatory option,
such as an effective ban through the licensing of clinics that offer sex selection
services without the attendant criminal sanctions for violation, is significant. The
predecessor to the Law Commission of Canada, the Law Reform Commission of
Canada, in its seminal work entitled Our Criminal Law stated: “criminal law must
be an instrument of last resort. It must be used as little as possible.” 77 As noted by
Angela Campbell in the specific context of reproductive technologies, when
enacting criminal legislation, Parliament must ensure that it has justified its use of
criminal legislation as a last resort by ensuring that the targeted activity is both
wrongful and causes harm to others.78 Specifically, she notes that the harm must be
“serious in both nature and degree and if that harm is best dealt with through the
mechanism of criminal law.” 79
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In the context of reproductive technologies generally, most would likely
agree that there is much potential for harm to be had from the use of these
technologies, including, perhaps, sex selection itself. What is at issue for many
commentators, however, is whether the harm that could result through misuse of
reproductive technologies is best dealt with through the use of the criminal law as
opposed to other regulatory options and how Parliament ultimately justifies its use
of the criminal law in regulating reproductive technologies. There are other regu-
latory options available, other than prohibition through criminalization, which
could be equally effective in curbing the use of these technologies, including sex
selection. Although there have been several incarnations of the AHRA, the justifi-
cation that Parliament has provided for the need for such prohibitions and harsh
criminal sanctions in the area of reproductive technologies has been that there is
broad social consensus on the need for both. In fact, the government stated in its
discussion paper on Bill C-47:

...since there is widespread agreement among Canadians about prohib-
iting those aspects of NRGTs that are the most problematic, the
government has moved quickly to legislate in this area.80

However, as legal commentators were quick to point out, this social consensus did
not in fact exist.

In several influential papers, Timothy Caulfield has criticized Parliament for
employing criminal sanctions as the basis for its legislative scheme in all of its
attempts to legislate in this area.81 One of the main justifications employed by
Parliament in upholding the strong criminal sanctions with respect to reproductive
technologies is that of a general social consensus against their use.82 Caulfield
forcefully argues that such a social consensus does not exist, at least in some areas,
such as against the use of embryonic stem cells and therapeutic cloning, and
therefore, the criminal sanctions are not justified.83 He states:

[d]espite evidence to the contrary, social consensus remains one of the
primary justifications for the use of criminal bans...But is there evi-
dence that therapeutic cloning is a grave concern to Canadians? On the
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contrary, available data suggests that the public supports the idea of
therapeutic cloning.84

Caulfield’s criticism of the justification of the use of criminal sanctions in
the AHRA applies with equal, if not more, force to the sex selection issue. In dealing
with the issue of social consensus on the use of sex selection techniques, the
RCNRT focused most of its energy on PND and abortion, citing that there is a broad
social consensus that the practice is unacceptable to Canadians.85 The public was
not even asked whether or not sperm sorting was acceptable or not. Under the
heading “Views of Canadians”  in the chapter on non-medical sex selection, on the
topic of sperm sorting, all that the RCNRT stated was:

There was less discussion of the other two methods of sex selection —
sperm treatment methods and sex-selective zygote transfer — perhaps
because there is much less public awareness of them.86

If the views of the Canadian public were not even canvassed, there can hardly be
said to be any social consensus on the issue of sperm sorting. In fact, the RCNRT
did not even recommend prohibition of sex selection methods through the use of
criminal sanctions, even after comprehensively studying the issue. This, along with
the rate with which science progresses, re-ascertaining the views of Canadians
would appear to be essential so that the criminal sanctions attached to sex selection
techniques on the basis of social consensus could continue to be justified. Recall
that the RCNRT’s study began in 1989, more than fifteen years ago. For these
reasons then, the government’s justification for the prohibition of sex selection
techniques through the use of criminal sanctions, which as noted in part one of this
paper are only sperm sorting and PGD and implantation, falls flat.

Alison Harvison-Young and Angela Wasunna are equally critical of the
existence of such a consensus in the area of reproductive technology.87 And while
they contest whether the matters on which the government has stated that there is
social consensus about actually exist, they also draw attention to two other issues
regarding consensus. First, they argue that the areas in which there is consensus
have been framed too broadly, allowing the government the ability to legislate too
widely. They state:

It is one thing to suggest that there is a broad social consensus opposing
the commodification of reproduction. It is quite another to suggest, for
example, that Canadians are generally opposed to the compensation of
sperm donors, a practice that has been ongoing and uncontroversial in
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this country for many years. Yet that is one of the inferences that flows
from the inclusion of the prohibition of such compensation in Bill C-47,
and the reference to ‘widespread agreement among Canadians’ noted
above.” 88

In other words, is there actual consensus on each of the precise issues on which the
government has legislated? Although there may be consensus that we should
prohibit the commodification of life generally, as Harvison-Young and Wasunna
point out, the same explanation can hardly be a justification for prohibiting the
compensation of sperm donors through criminal sanction, as they involve substan-
tially different things.

The issue of sex selection, in fact, demonstrates this point rather well. As
shown above there was no consensus on the issues of sperm sorting or PGD and
implantation, only on PND and abortion when the RCNRT completed its research.
However, it appears that in legislating the criminal prohibition on both of these
techniques that the government has applied the consensus that exists on the abortion
issue to all sex selection techniques. This was the case even though the Commission
was clear, at least in the case of sperm sorting, that the consensus among Canadians
was that it’s use would not violate the principle of equality, as was the case with
PND and abortion. It appears that Harvison-Young and Wasunna’s comment that:

...the testimony and surveys presented to the Commission have been
treated since with a certain level of historical revisionism, with less and
less recognition paid to the absence of consensus on specific provi-
sions...89

is disturbingly apt.

What is more is that on the RCNRT’s own view of the evidence a criminal
prohibition of sex selection techniques was not warranted. As noted above, it would
have been very difficult to recommend a criminal prohibition of PND and abortion,
due to clear constitutional principles. Instead, the RCNRT opted to recommend that
the SOGC adopt strict guidelines on PND for purposes of sex identification, that
include not performing ultrasounds for sex selection unless medically indicated and
not to examine for or volunteer information about the sex of the fetus until the third
trimester, when abortion would no longer be an option.90 In the case of PGD and
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IVF, the Commission recommended that determination of fetal sex be prohibited
in licensed IVF clinics, however, no criminal sanctions for violation of such a
regulation were suggested.91 In the case of sperm sorting, the Commission recom-
mended that clinics only perform the technique where medically indicated as a
condition of licensing.92 Again, no criminal sanctions were recommended. This is
in stark contrast to other technologies, such as in commercial surrogacy93 or
cloning94 where the Commission was adamant in their recommendation of the use
of criminal law to sanction non-compliance.

Even if one was to argue that social consensus is not necessary in order to
employ the criminal law in the area of reproductive technologies generally and on
sex selection specifically, it is still arguable that such criminalization fails to
comport with the social values of Canadians. Campbell argues that there are many
activities prohibited by the Criminal Code on which there is no social consensus,
such as assisted suicide and prostitution.95 Such social consensus, she argues, is
neither necessary nor even realistic in a society, such as Canada, where divergent
opinions exist. What she does argue is necessary in criminalizing certain activities
is comportment with the social values that we as a country and community hold.96

While social views are relevant, social values have an even more
important role to play. The ideals that we as a society espouse and
consider fundamental to our ability to thrive both individually and
collectively must always illuminate the legislature’s decision-making
process.97

While, Campbell asserts, it is not always easy to determine what values are
at play in deciding to criminalize a certain activity, general values of Canadians as
a whole are reflected in the Canadian Charter of Rights and Freedoms.98

While the Charter sets out the specific rights of individuals, its tone
and content also illuminate the more general, overarching principles
that constitute our legal and social bedrock. As such, the Charter, and
the judiciary’s interpretation of it, provide useful guidance for legisla-
tors and policy-makers attempting to discern what would or would not
be a valid enactment of legislation, criminal or otherwise.99
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In the context of reproductive technologies she points to sections 7 and 15 of the
Charter and their interpretation in the courts. The values of human dignity and
equality, those enshrined in sections 7 and 15, she argues are values that should be
taken into account when legislating on reproductive technologies.100 While she
argues that many of the activities subject to criminal prohibition by the AHRA
should in fact be criminalized as they fail to comport with the social values of the
Charter, such as human reproductive cloning101, the same justification cannot hold
universally for the criminal prohibition on the use of sex selection techniques. As
found by the RCNRT, sex selection, in the Canadian context, does not engage
equality concerns, as people are generally not interested in sex selection for the
purposes of favouring one sex over the other, but instead, to balance their fami-
lies.102 Therefore, a justification of a criminal prohibition based on the social value
of equality would not hold. In addition, allowing sperm sorting would not engage
human life or dignity concerns as PND and abortion, the “ legal”  method, does. So
how can the criminal prohibition against sex selection be justified on the basis of
comportment with the value of human dignity? It cannot.

Related to Campbell’s argument that criminal prohibitions must be justified
by social values is the second point made by Harvison-Young and Wasunna, that
the values that the government, through the RCNRT, has emphasized in looking
for social consensus have been collective and not individual values.103 While there
may be social consensus on the values as they affect society collectively, there may
not be the same consensus on the values as they affect individuals. They point out
that the RCNRT, in making its recommendations to the government for regulation,
argued that the interests of collective society should be put ahead of the interests
of the individual.104 So while there may be consensus about a collective value
reflected in the legislation, there is no discussion of any tension between this
collective value with any corresponding individual values, or what the state of
consensus is on any individual values. This favouring of collective values, while
not an inherently problematic ideal in and of itself, has the direct effect of
minimizing Charter values, which are liberal, individualistic values, and values
that we hold dear in Canadian society. This aspect of the criminal prohibition of
sex selection techniques, and the constitutional concerns that it raises will be further
discussed in part three of this paper. However, in favouring the collective values
of society at large on the issue of sex selection, Parliament is conveying a powerful
message against individual equality and reproductive liberty. This harkens back to
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the argument made in the first section of this paper, that banning sex selection
techniques not only compromises the individual reproductive autonomy rights of
women who may want to utilize them, but it also places the burden of collective
equality squarely on their shoulders, even when they alone are not, and should not,
be responsible for such a task.

In addition to requiring that activities that are the subject of criminal prohi-
bitions be contrary to either social views or values and cause harm, Patrick Healy
points out that there is another requirement that must be considered, whether
criminal law is in fact the best method by which to regulate the activity.

While these rationales might be sufficient for the enactment of criminal
law in general terms, it does not necessarily follow that either is
sufficient for the enactment of the specific offences proposed by the
Commission. Of equal importance, moreover, given the crude blunt-
ness of the criminal law as an instrument of social control, is the
principle of restraint.105

As the criminal law is a blunt instrument that engages the most basic liberty interests
of those it governs, it must be considered to be necessary to deploy it in the
circumstances of the situation. It must also be judged to be an effective tool by
which to regulate the activity in question.106 In judging whether the use of the
criminal law is the best regulatory avenue to follow, Healy notes that the magnitude
of the harm must be taken into account.

The criminal law should be used only when the magnitude of the
threatened harm justifies firm repression and when no other, and lesser,
form of legal control can adequately achieve the same result.107

On the basis of the principle of restraint as outlined by Healy above, it is
difficult to imagine that the criminal prohibition of sex selection techniques could
be justified. The magnitude of harm is not substantial. As discussed above, the
RCNRT recognized that the number of people who would use sex selection
techniques in Canada would be small.108 This conclusion is further bolstered by the
studies presented by Dahl in the first section of this paper.109 Clearly, then, the
magnitude of harm, in terms of the number of people who are being deterred by the
prohibition is not significant. In addition, it is not clear that other forms of regulation
would not have been effective in attempting to curb the use of sex selection
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techniques. In fact, in the case of sex selection, it appears that Parliament did not
even consider other forms of regulation.110

Other systems of regulation, besides criminal prohibition, are in fact in place
in other countries; systems of regulation that effectively prohibit sex selection
techniques without making such activities subject to criminal sanctions. For exam-
ple, in the United Kingdom, prohibition of the use of sex selection techniques has
been achieved through the licensing of clinics that offer new reproductive technolo-
gies. The Human Fertilisation and Embryology Act 1990 [HFE Act] was enacted
by the UK Parliament in 1990. The legislation set up a regulatory body, the Human
Fertilisation and Embryology Authority to, among other things, license and monitor
clinics that offer reproductive services such as IVF and PGD. Any clinics that wish
to offer services covered by the legislation must be licensed by the HFEA. The
HFEA is able to stipulate conditions in licensing, and in 1993, it stated that it would
not grant licenses for the use of PGD or sex selection for non-medical purposes.111

This approach has the same effect of prohibiting certain kinds of sex selection
techniques for non-medical purposes, but does so without the threat of criminal
penalties.112 Clearly, this type of regulatory system, involving the licensing of
clinics offering certain services could be as effective as a criminal prohibition in
curbing sex selection from taking place. Indeed, Knoppers and Isasi, in the context
of PGD, note that:
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...even more than civil status or mandatory counseling, the imposition
of accreditation through licensing as a condition of operation is the one
procedural mechanism with the greatest impact on reproductive genetic
testing. Such an oversight mechanism with its traditional requirements
of certification, quality assurance, standard operating procedures, re-
porting procedures and ethics approval of the introduction of technolo-
gies or for research can effectively curtail the availability of
reproductive genetic testing.113

Parliament should have considered such an option when deliberating on how to
prohibit sex selection techniques before opting for a criminal prohibition.

Criminalization of activities may often be justified, however, Parliament
must be careful not to be too quick to criminalize when the activity is not such that
it conflicts with social views and/or values and other regulatory options that can
have the same effect could be utilized. It is clear that in the case of sex selection
that there is in fact no conflict with social views and/or values. It is even clearer
that, even if sex selection did conflict with social views and/or values, that other,
less punitive, regulatory options could have been used to achieve the same result.
And by invoking a criminal prohibition on sex selection for non-medical purposes,
then, Parliament is regressing with respect to its commitment to sexual and
reproductive rights, as it focuses on the moral view of sex selection rather than on
protecting the health and welfare of those who choose, for whatever reason, to use
sex selection. The criminalization of sex selection forces women to subject them-
selves to more risk than necessary and it also imposes an ethnocentric morality upon
those who choose to select for sex.

3. Banning Sex Selection Is Unconstitutional

The previous two sections have dealt with the practical arguments against the
criminal prohibition on the use of sex selection techniques. Beyond these consid-
erations there is a significant legal reason to question the criminal prohibition of
sex selection techniques; that such a ban is unconstitutional. All laws in Canada
must adhere to the Charter or run the risk of being declared of no force or effect in
accordance with s. 52 of the Constitution.114 Section 5(1)(e) of the AHRA violates
the Constitution, specifically, the Charter in at least two ways, which I will
demonstrate below. First, the provision is inconsistent with a woman’s s. 7 right to
liberty, as there is potential for a jail sentence for violating s. 5(1)(e) of the AHRA.
It further restricts the liberty of women by restricting their personal autonomy
“ ...over important decisions intimately affecting their private lives.” 115 An argu-
ment could also be made that s. 5(1)(e) of the AHRA violates a woman’s security
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of the person by “ [f]orcing a woman, by threat of criminal sanction, to carry a foetus
to term unless she meets certain criteria unrelated to her own priorities and
aspirations...“ 116 These restrictions on a woman’s liberty and security of the person
are not in accord with the principles of fundamental justice.

Second, the provision is inconsistent with a woman’s right to equality under
s. 15 of the Charter. The law could be seen to be discriminatory on a number of
grounds. For example, it could be seen as discriminatory on the basis of religion,
as it allows women to select for sex where they are willing to abort, however, those
who do not believe in abortion for religious reasons would not be allowed to use
any alternative of sex selection.

In order to show that s. 5(1)(e) of the AHRA is unconstitutional a two-step
process must be utilized. First, it must be demonstrated that the legislation violates
ss. 7 and 15 of the Charter. Second, if a violation is found, it must be shown that
the provision is not otherwise an acceptable limit to Charter rights in a free and
democratic society under s. 1 of the Charter. I will now turn to an analysis of s.
5(1)(e) of the AHRA under the Charter.

C. Section 7

Section 7 of the Charter states:

7. Everyone has the right to life, liberty and security of the person and
the right not to be deprived thereof except in accordance with the
principles of fundamental justice.117

As stated above, in order to show that there has been a violation of s. 7 one must
engage in a two-part test, as set down by the Supreme Court of Canada in s. 7
jurisprudence.118 First, one must show that there has been a deprivation of life,
liberty or security of the person. Second, one must show that such a deprivation
is not otherwise in accordance with the principles of the fundamental justice.
This means that even if a violation of life, liberty or security of the person is
found, it may be upheld if it is in accordance with the principles of fundamental
justice.119

Criminalizing Sex Selection Techniques � HLJ Vol. 14, 2006  95

116 Ibid. ¶ 22, Dickson C.J.C.
117 Charter, supra note 98.
118 See Singh v. Minister of Employment and Immigration, [1985] 1 S.C.R. 177, 17 D.L.R. (4th) 422;
Reference re Motor Vehicle Act (British Columbia)S94(2), [1985] 2 S.C.R. 486, 24 D.L.R. (4th) 536 [Re
B.C. Motor Vehicle Act].
119 Morgentaler, supra note 52 ¶ 13, Dickson C.J.C.



In the case of s. 5(1)(e), as there is a criminal penalty involved, the liberty
right of a woman is automatically engaged.120 Although the penalty contained in s.
60 relates to doctors, a woman who wished to engage a sex selection service in
violation of s. 5(1)(e) of the AHRA could be seen as a party to the offence and thus,
punishable under s. 21 of the Criminal Code.121 Clearly, then, her liberty interest is
at stake in this section, which automatically engages s. 7.

In addition to her liberty right being engaged through the threat of criminal
sanctions, her right to liberty is also engaged as the state is interfering with her
reproductive autonomy, a principle that has been clearly established in Canadian
law since the Morgentaler decision was delivered in 1988. Although only a
concurring judgment, Wilson J. provided the basis for the right of reproductive
autonomy for women in Canada in the Morgentaler decision. In that case, the
legislation at issue was s. 251 of the Criminal Code, which criminalized abortion,
except in accordance with a specified procedure, which included the consent of an
abortion committee. While the majority of the court found a violation of s. 7 based
on a violation of the right to security of the person, Wilson J. went further, showing
how s. 251 violated a woman’s right to liberty, the liberty of making her own
choices related to her own body. In doing so, she drew upon the liberal democratic
tradition, American jurisprudence, as well as previous s. 7 jurisprudence where
liberty was characterized as a broad right that allowed people to be free from state
interference in making decisions that are of fundamental importance to them.122

Applying this to the facts of the Morgentaler case, she found that whether or not
to have an abortion is a decision of fundamental personal importance, and that s.
251, in making that decision subject to the consent of a committee, was a clear and
fundamental violation of a woman’s right to liberty under s. 7.123

While Wilson J.’s judgment was not the majority decision in Morgentaler,
the idea that liberty includes the right to make fundamental personal decisions
without state interference has been adopted by many scholars, as well as in
subsequent Supreme Court jurisprudence. For example, in Tremblay v. Daigle124,
a case where a man attempted to enjoin a woman from aborting a fetus that he
allegedly fathered, although the court did not explicitly rule on the matter, the court
stated that the right of a fetus to life may conflict with a woman’s right to
reproductive autonomy.125 Again, while not ruling explicitly on the issue, the Court
again addressed the issue of reproductive autonomy in Winnipeg Child and Family
Services v. G. (D.F.).126 In that case, Winnipeg Child and Family Services attempted
to take a pregnant woman with substance abuse issues into custody in order to

Criminalizing Sex Selection Techniques � HLJ Vol. 14, 200696

120 Re B.C. Motor Vehicle Act, supra note 118; Reference re ss. 193 and 195.1(1)(c) of the Criminal Code
(Man.), [1990] 1 S.C.R. 1123, 68 Man. R. (2d) 1 [Prostitution Reference].
121 R.S.C. 1985, c. C-46.
122 Morgentaler, supra note 52 ¶ 228, Wilson J.
123 Ibid. ¶ 238-241, Wilson J.
124 [1989] 2 S.C.R. 530, 62 D.L.R. (4th) 634.
125 Ibid. at 549-50.
126 [1997] 3 S.C.R. 925, 152 D.L.R. (4th) 193 [Winnipeg].



protect the fetus. While the case was decided on the issue of the court’s parens
patriae power to protect the fetus, the S.C.C. carefully stated that should the
legislature enact any legislation allowing a woman to be taken into custody in such
circumstances, the legislation would have to conform with the Charter. Harvison-
Young and Wasunna state that McLachlin J.’s judgment in this case speaks loudly
with respect to the right of women to reproductive autonomy.127

Since the Winnipeg case, the S.C.C. has formally endorsed and accepted
Wilson J’s conception of the liberty right contained within s. 7, as the right to make
decisions of personal fundamental importance free from state interference. In
Blencoe v. British Columbia (Human Rights Commission)128 a former minister in
the British Columbia cabinet was accused of sexually harassing a female employee.
She had complained to the British Columbia Human Rights Commission. It took
over 30 months for the complaint to be heard before the British Columbia Human
Rights Tribunal. Blencoe argued that such a delay was inordinate and that it violated
his rights under s. 7 of the Charter. While ultimately losing the appeal before the
S.C.C., the court did agree that Blencoe’s s. 7 right to liberty was engaged in this
case. The Court cited Wilson J.’s reasons from Morgentaler approvingly and
adopted them in the Blencoe decision itself.129

Although an individual has the right to make fundamental personal
choices free from state interference, such personal autonomy is not
synonymous with unconstrained freedom in the circumstances of this
case, the state has not prevented the respondent from making any
‘fundamental personal choices’.130

Accepting Wilson J.’s conception of liberty as the freedom to make funda-
mental personal decisions free from state interference, one can easily see how s.
5(1)(e) of the AHRA is in violation of such a right. The make up of one’s family is
a very personal decision for either a person or a couple, just as the decision of
whether or not to continue with a pregnancy is in the context of abortion. It directly
engages the right of reproductive freedom as pronounced by Wilson J. in Morgen-
taler. Section 5(1)(e) explicitly takes the decision of whether to be able to choose
to select the sex of one’s child away from the family who is having the child. There
are a myriad of reasons why a woman or a couple would choose to select the sex
of a child, but by virtue of s. 5(1)(e), such reasons have been pronounced by
Parliament as invalid and as a result, people are not free to make such decisions for
themselves.

Turning to security of the person, it is also arguable that s. 5(1)(e) of the
AHRA violates a woman’s right to security of the person contained within s. 7 of
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the Charter. The majority in Morgentaler found that the right to security of the
person in s. 7 is engaged when the state interferes with bodily integrity or when it
imposes serious psychological stress.131

At the most basic, physical and emotional level, every pregnant woman
is told by the section that she cannot submit to a generally safe medical
procedure that might be of clear benefit to her unless she meets criteria
entirely unrelated to her own priorities and aspirations. Not only does
the removal of decision-making power threaten women in a physical
sense; the indecision of knowing whether an abortion will be granted
inflicts emotional stress. Forcing a woman, by threat of criminal
sanction, to carry a foetus to term unless she meets certain criteria
unrelated to her own priorities and aspirations, is a profound interfer-
ence with a woman’s body and thus a violation of security of the
person.132

Clearly, on the basis of Dickson C.J.C.’s conception of security of the person,
s. 5(1)(e) of the AHRA is in violation of s. 7 of the Charter. Section 5(1)(e) threatens
a woman’s bodily autonomy in a similar manner as in the abortion context. It does
not allow her to submit to a generally safe procedure, sperm sorting, in concordance
with her own priorities and aspirations, selecting a child of one sex or the other. It
forces women who want to ultimately have a child of one sex or the other, or women
who want to have balanced families, to either abort fetuses of the undesired sex or
to continue to give birth and care for children until a child of the desired sex is born.
This state of affairs is a clear violation of her bodily integrity and thus, a violation
of her s. 7 right to security of the person.

Once it has been established that there is a violation of one’s rights to life,
liberty or security of the person, it must be shown that such violations are not in
accordance with the principles of fundamental justice. “The section states clearly
that those interests may only be impaired if the principles of fundamental justice
are impaired.” 133 The principles of fundamental justice have been described as the
basic tenets of the legal system, and are not to be thought of as exhaustive.134 In this
particular case, s. 5(1)(e) is not in accordance with the principles of fundamental
justice as it is arbitrary. In Rodriguez, McLachlin J. (as she then was) stated:

Without defining the entire content of the phrase “principles of funda-
mental justice” , it is sufficient for the purposes of this case to note that
a legislative scheme which limits the right of a person to deal with her
body as she chooses may violate the principles of fundamental justice
under s. 7 of the Charter if the limit is arbitrary. A particular limit will
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be arbitrary if it bears no relation to, or is inconsistent with, the
objective that lies behind the legislation.135

In the case of s. 5(1)(e) of the AHRA, the legislation is clearly inconsistent with its
objective. If the objective is to stop sex selection techniques for equality purposes,
it has been shown in the first section of this paper that it fails to do that, as PND
and abortion are still legally permissible. In addition, as was demonstrated above,
there is not a problem with skewed sex preferences in Canada, so the promotion of
equality would not be a valid objective to support s. 5(1)(e). On either of these
grounds, then, s. 5(1)(e) is an arbitrary enactment not related to a valid objective
and is therefore, not in accordance with the principles of fundamental justice.

It has been shown that s. 5(1)(e) of the AHRA violates a woman’s s. 7 rights
to both liberty and security of the person and that those violations are not in accord
with the principles of fundamental justice. Specifically, it has been demonstrated
that s. 5(1)(e) is arbitrary, in that it fails to accord with the objective of the
legislation.

D. Section 15

Section 15 of the Charter states:

15. (1) Every individual is equal before and under the law and has the
right to the equal protection and equal benefit of the law without
discrimination and, in particular, without discrimination based on race,
national or ethnic origin, colour, religion, sex, age or mental or physical
disability.136

The purpose of the equality guarantee contained within s. 15 of the Charter is to
protect both individuals and specific groups from discrimination at the hands of the
state.

What is the purpose of the s. 15(1) guarantee? There is a great
continuity of this Court on this issue. In Andrews, supra, all judges who
wrote advanced largely the same view. McIntyre J. stated, at p. 171,
that the purpose of s. 15 is to promote ‘a society in which all are secure
in the knowledge that they are recognized at law as human beings
equally deserving of concern, respect and consideration’. The provi-
sion is a guarantee against the evil of oppression, he explained at pp.
180-81, designed to remedy the imposition of unfair limitations upon
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opportunities, particularly for those persons or groups who have been
subject to historical disadvantage, prejudice, and stereotyping.137

In order to show that there has been violation of one’s rights under s. 15 of
the Charter, one needs to show that a law discriminates on the basis of an
enumerated or analogous ground of the Charter in a purposive and substantive
manner, not just merely in a formal manner.138 The Supreme Court of Canada in
Law established a three-part test in order to determine whether there is discrimina-
tion under s. 15(1). First it must be shown that the law in question, in this case s.
5(1)(e) of the AHRA, treats the claimant differently than others under the law.
Second, the differentiation must be shown to be based on one or more of the
enumerated or analogous grounds in s. 15(1). Third, it must be shown that the
differentiation negatively affects the dignity of the claimant.139

In the case of s. 5(1)(e) of the AHRA, there are likely numerous discrimination
claims that can be made. As an example of the type of claim that could be made, it
can be shown that the sex selection prohibition discriminates against women on the
basis of their religion. Assume that a woman is a Catholic and is against abortion
for religious reasons, but wishes to have a balanced family, meaning at least one
child of each sex. In order to show that this woman is the subject of discrimination,
it must first be shown that s. 5(1)(e) differentiates between her and a group
comparable to her.140 In this case we can compare (1) women who want a child of
a specific sex for family balancing purposes whose religion does not oppose
abortion, or who are not religious; and (2) women who want a child of a specific
sex for family balancing purposes who are Catholic (or another religion) and for
religious reasons oppose abortion. When we compare these two groups, we find
that they are treated differently by s. 5(1)(e). The group that has no religious
objection to using abortion are free to legally select the sex of their child by
employing PND and abortion if they so choose.141 The women who oppose abortion
for religious reasons have no legal option to select for sex, as s. 5(1)(e) has
prohibited all of the other methods. This is differential treatment for the purposes
of s. 15(1).

The next step in the analysis is to show that the distinction between the
treatment of one group and the other is based on an enumerated (or analogous)
ground contained in s. 15(1) of the Charter. The reason for the different treatment
of the two groups is based on the religious beliefs, or lack thereof, held by the two
groups. Religion is one of the enumerated grounds of s. 15(1), therefore, the second
part of the test has been met.
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The third part of the discrimination analysis is the most difficult to prove. It
must be shown that a reasonable person, knowing the facts of the case, regards the
impugned law as having a discriminatory effect. The Court in Law outlined four
important contextual factors that should be considered, although it was clear to state
that not all of the contextual factors must be satisfied in order to prove that the law
creates a discriminatory effect.142 First, one must look to see whether there is any
pre-existing disadvantage. If there is a pre-existing disadvantage, then the differ-
ential treatment would likely perpetuate a stereotype that the individual was “ less
capable or less worthy as a human being.” 143 Second, in order to prove discrimina-
tion the law may fail to take into account the individual needs, capacities and
circumstances of the individual. Third, even if the legislation has an ameliorative
purpose, if it is under-inclusive of a historically disadvantaged group, and the
individual is not in a more advantaged position than others affected by the law, it
will likely be discriminatory. Finally, if the excluded group is “ severe and local-
ized”  it is more likely to be regarded as discriminatory.144

In the case of s. 5(1)(e) the fourth contextual factor appears to be the most
relevant. As stated by Iacobucci J. in Law, “ [m]oreover, it is relevant to consider
whether the distinction restricts access to a fundamental social institution, or affects
‘a basic aspect of full membership in Canadian society’, or ‘constitute[s] a complete
non-recognition of a particular group’.” 145 In this case, women who for religious
reasons oppose abortion are being denied a basic aspect of membership in Canadian
society, that of reproductive autonomy and the ability to make fundamental
personal decisions free from interference of the state, as discussed in s. 7 above.
Denying women who oppose abortion such a fundamental right, while clearly
allowing others with differing beliefs to maintain such a right, is clearly disrespect-
ful of their human dignity and shows that s. 5(1)(e) is discriminatory within the
meaning of s. 15(1) of the Charter.

E. Section 1

Having shown that there has been a violation of a potential claimant’s right
to life, liberty and security of the person and equality, it must be shown that the law
is not otherwise accordance with the principles of a free and democratic society
under s. 1 of the Charter. If the limitations on the rights imposed by the legislation
are in accordance with such principles, then the limitation will be justified and
allowed to stand. Section 1 of the Charter states:

1. The Canadian Charter of Rights and Freedoms guarantees the rights
and freedoms set out in it subject only to such reasonable limits
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prescribed by law as can be demonstrably justified in a free and
democratic society.146

In order to show that the Charter violations in s. 5(1)(e) of the AHRA are not
otherwise reasonable limits in a free and democratic society, one must engage in
the well known four-part test as set down by the Supreme Court of Canada in R. v.
Oakes.147

First, it must be shown that there is a pressing and substantial objective. In
this case, it is difficult to know what the objective is with respect to sex selection.
No objective was explicitly stated in the legislation itself with respect to the explicit
section regarding sex selection, and no objective specific to this section could be
found in any legislative background document. One can argue that it was perhaps
to promote equality amongst men and women, however, the RCNRT research has
shown that sex selection in Canada will not be used in unequal ways, as there is no
general preference for one sex over the other.148 Therefore, while it might be a noble
objective, it is hardly one that is pressing and substantial, given that the evil it is
intended to decrease has been shown not to exist.

The second part of the Oakes test is the rational connection test. It must be
shown that the legislation is actually rationally connected to the objective. One
would only need to resort to the rational connection test, if it was shown that there
was actually a pressing and substantial objective. It has been demonstrated above
that there is no pressing and substantial objective in this case, however, for the sake
of completeness, the entire Oakes analysis will be considered. If the objective of
promoting equality was found in fact to be pressing and substantial, s. 5(1)(e) would
not be rationally connected to that objective as the law fails to prohibit all methods
of sex selection. The legislation still allows PND and abortion as a method by which
to select the sex of a child. It only prohibits PGD, IVF and sperm sorting. Given
that at least one method of sex selection is still permitted, it cannot be considered
rational to prohibit the least ethically problematic, invasive and risky method, while
only allowing the most ethically problematic, invasive and physically risky method
to be used.

The third part of the Oakes test is that of the least drastic means. This means
that Parliament must have selected the least intrusive means by which to accomplish
the objective; in this case, Parliament chose criminalization. Clearly, criminaliza-
tion is not the least drastic method of regulating sex selection. Parliament, in fact,
chose the most intrusive method by which to accomplish its objective. As demon-
strated above, criminalization is the most severe form of regulation, as the liberty
of those who run afoul of such a law is at stake. Part 2 of this paper above shows
that the U.K. has adopted a much less intrusive method of regulation in order to
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accomplish a similar objective, that of licensing without criminal sanctions at-
tached.

The last branch of the Oakes test asks one to balance the salutary benefits of
the law with any deleterious effects. It is doubtful that there are any salutary benefits
to this s. 5(1)(e), given that it was shown by the RCNRT that there is not really a
problem with respect to sex preferences of children in Canada. The deleterious
effects of s. 5(1)(e), however, are numerous. Any woman who wishes to select for
sex, as the act of selecting for sex in and of itself is not prohibited, only several
methods of selecting for sex, must put herself at considerably more risk than is
necessary under the circumstances. The prohibition of the use of only certain sex
selection techniques could have the effect on women of certain cultures/religions,
or who wish to have a certain complement of children, being forced to continually
bear children until a child of the desired sex is born. This places a lot of physical
and emotional stress, not only on the women who must bear the burden of multiple
pregnancies, births and the responsibility of caring for many children, but also on
the family unit itself, as it increase family sizes and places serious economic strains
on families.

It has been demonstrated that s. 5(1)(e) could not be saved under s. 1, as it
fails to pass any part of the Oakes test. By virtue of the violations of s. 7 and s. 15,
then, s. 5(1)(e), pursuant to s. 52(1), should be declared of no force and effect.
Although Parliament could attempt to re-draft the legislation so that it would be in
accordance with the Charter, it is difficult to imagine how that could be accom-
plished while continuing to criminalize only certain sex selection methods. Instead,
they could attempt to regulate the activity as the British have done through a system
of regulation through licensing without criminal sanctions, however, even in that
case, it could still be argued that as there is not really much of a problem with sex
preference in Canada, that there would be no pressing and substantial objective
should constitutional arguments be made on any lesser kinds of restrictions.
Therefore, the position put forth by the U.K. House of Commons Committee on
Science and Technology in favour of repealing the prohibition against sex selection
and in favour of greater reproductive liberty is favourable.149

F. Conclusion

While widespread use of sex selection techniques is most likely not some-
thing that we as Canadians would promote widely, at least to the extent that one
sex would be consistently preferred over the other, it is a practice that does have
validity in certain circumstances. In prohibiting certain methods of sex selection
through the use of the criminal law, however, the Canadian Parliament has gone
too far in their attempt to put an end to the practice in Canada. As has been
demonstrated above, leaving the only legal method of sex selection as PND and
abortion, which is the most ethically problematic, invasive and risky is a stark

Criminalizing Sex Selection Techniques � HLJ Vol. 14, 2006  103

149 Human Reproductive Technologies, supra note 111.



inconsistency that cannot be reconciled with the legislation. It is also questionable
as to whether a criminal prohibition under these circumstances is warranted, as there
is no consensus on either social views or values and it is clear that less insidious
methods of regulation, such as the system currently employed by the U.K., could
have been employed to achieve the same result. What is more is that given that it
has been clearly demonstrated that there is not an equality problem in Canada with
respect to sex preference, it is doubtful that any form of regulation of sex selection
practices would ever stand in light of the Charter, especially if the Supreme Court
makes clear that there is a right to reproductive autonomy under s. 7. Instead,
Parliament should rethink the criminal prohibition, as well as any general prohibi-
tion of sex selection methods altogether.
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