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While much of the recent discussion about health care in
Canada has been dominated by economic reasoning con-
cerning the effects of privatization on the public health care
system, the recent case of Chaoulli v. Québec (Attorney
General)' is important because it applies rights-based, con-
stitutional arguments to the issue of whether private insur-
ance can legally be prohibited in order to promote the goals
of the existing public health care system.

The case had its origins in the ordeal of George Zeliotis, a 73
year-old retiree from Montreal, who waited one year in
order to receive hip replacement surgery from Canada’s
public health care system.” Purchasing private health insur-
ance was not an option for him because Québec prohibited
the purchase of private insurance to pay for medically neces-
sary services and he could not afford to pay out-of-pocket
for private surgery. At the same time, Dr. Jacques Chaoulli
was unable to obtain a licence to operate an independent,
private hospital. As a result of their dissatisfaction, the two
combined forces to launch a challenge to the prohibition of
private insurance under the Québec Charter of Human
Rights and Freedoms® (“Québec Charter”) and the Canadian
Charter of Rights and Freedoms (“Charter”). After suffer-
ing two losses before Québec courts, they appealed to the
Supreme Court of Canada.

In Chaoulli v.Québec (Attorney General), the Supreme
Court of Canada characterized the issue as “... whether
Quebeckers who are prepared to spend money to get access
to health care that is, in practice, not accessible in the public
sector because of waiting lists may be validly prevented
from doing so by the state.” In a defense of the right to per-
sonal physical and mental inviolability in the health area, it
decided that it was not permissible to prevent the purchase

of health insurance in such circumstances and narrowly
struck down Québec laws’ prohibiting its sale to Québec
residents. The prohibition infringes the right to personal
inviolability under s. 1 of the Québec Charter and is not jus-
tified under s. 9.1 of the Québec Charter, since the prohibi-
tion does not minimally impair the right.°

One limitation of the judgment is that the inviolability right
that was affirmed may be criticized as empty, since without
a flourishing private health insurance market, the right has
little value.” Another limitation is that, strictly speaking, the
judgment applies only to Québec. Nevertheless, it will be of
interest to the other provinces, especially Alberta, British
Columbia, Manitoba, Ontario, and Prince Edward Island,
which similarly prohibit private health insurance and are
subject to the Charter® Writing for the majority,
Deschamps, J. does not directly address Charter rights, but
does so indirectly. The remaining six justices do address the
Charter issues but differ 3:3 on whether the prohibition vio-
lated the life, liberty and security rights of persons under s. 7
of the Charter.

The Supreme Court left a fundamental health rights issue
unanswered. The issue is this: even if a prohibition of pri-
vate medical insurance were necessary to ensure the goals of
the public health care system, to what extent can a public
scheme that distributes (certain) health care goods justifi-
ably prevent individuals from obtaining such goods outside
the scheme when the allocation within the scheme some-
times adversely affects their physical and psychological
well-being? Arguably, if personal inviolability is so strong
that even the welfare of society as a whole cannot override
it,” then, promoting a healthier society does not justify pro-
hibiting someone from purchasing health care insurance.
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In other words, are the health care benefits to individuals
proportional to the loss of rights for some? Unfortunately,
the decision is inconclusive on this “proportionality” matter.
Deschamps J. does not directly determine the Charter issues
and does not consider proportionality at all. The concurring
majority of three agree that the benefits of the prohibition
are outweighed by the deleterious effects on Charter rights'
and, while the three dissenters do not address limitations of
the Charter’s s. 7 rights directly, they hold, astoundingly,
that under the Québec Charter, the legislative goals of a
democratic government out-

Deschamps J. finds that the first two conditions hold but,
crucially, does not deal with the fourth proportionality con-
dition. Instead, the core of her reasoning is designed to
establish the third condition, that the legislative measures
enacted by Québec are not necessary, in the sense that they
do not minimally impair the s. 1 Québec Charter rights. In
so finding, she holds that the claims that the integrity of the
public system of health care would be jeopardized by abol-
ishing the prohibition on private insurance are unfounded.'®
In her view, the existence of public health care is not threat-

ened by permitting private

weigh the personal inviolability
of individuals."

Some of the reasoning of
Deschamps J. concerning the
Québec Charter has direct
implications for how she
would decide the Charter
issue.”> In her analysis,
Deschamps J. reasoned that,
since delays in relation to med-
ical treatment were considered
a violation of security of the

[the three dissenters] hold,
astoundingly, that under the land, Nova Scotia and
Québec Charter, the legislative
goals of a democratic government
outweigh the personal inviolability
of individuals.

insurance, given that public
health care and private insur-
ance coexist elsewhere, i.e., in
New Brunswick, Newfound-

Saskatchewan'” and  other
OECD countries surveyed.”
Further, 30 percent of health
care in Canada is already pri-
vately purchased.”’ Thus, she
reasons, the prohibition does
not minimally impair s. 1 Qué-
bec Charter rights and is not

person under the Charter, the
same applies to inviolability
under s. 1 of the Québec Charter." In previous cases, the
right to inviolability contained in the Quebec Charter has
been interpreted more broadly than “security” under the
Charter, and includes physical, psychological, moral and
social inviolability.'* It follows that Deschamps J. would
consider the prohibition to be a violation of s. 7 Charter
rights as well.

Section 9.1 of the Québec Charter contains the provision
that, “in exercising fundamental freedoms and rights, a per-
son shall maintain a proper regard for democratic values,
public order and the general well-being of the citizens of
Québec.”" In Deschamps JI.’s view, s. 9.1 is a saving provi-
sion corresponding to the Charters. 1 provision and that the
test developed in R. v. Oakes'® is applicable. On that test, the
prohibition would be justified if: (i) the objec-
tive of the legislation, to promote health care of
the highest possible quality for all Quebeckers
regardless of their ability to pay, is pressing and substantial;
(ii) there is a rational connection between the prohibition
and the aim of the legislation; (iii) the prohibition minimal-
ly impairs the rights of Quebeckers; and (iv) the harm to
rights from the prohibition is less than the benefits of health
care for Quebeckers.!”

justified unders. 9.1 of the Qué-
bec Charter. 1t follows, on her
analysis, that the prohibition would not be justified under s.
1 of the Charter, although she refrained from deciding that
point.

Since the reasons for judgment directly deal only with the
Québec Charter rights it is left to the other members of the
Supreme Court to deal with Charter issues. The concurring
opinion written by McLachlin., C.J. and Major, J. (with
Bastarache J. concurring) applied the decision of
Morgentaler,”* which struck down laws which interfered
with access to therapeutic abortions, to conclude that
““...prohibiting health insurance that would permit ordinary
Canadians to access health care, in circumstances where the
government is failing to deliver health care in a reasonable
manner, thereby increasing the risk of complications and
death, interferes with life and security of the person as pro-
tected by s. 7 of the Charter.””

They further find that the limitation on s. 7 Charter rights is
not in conformity with principles of “fundamental justice”
since the provisions, in their view, are arbitrary in that the
prohibition of insurance is not necessary to maintain quality
public health care.”* On their view, the fact that witnesses
suggest that the prohibitions are necessary to reduce wait
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times amounts to “little more than assertions of belief** and
similar conclusions in the reports of Commissioner
Romanow and Senator Kirby are “a matter of debate” and
“cannot be determinative.””® Instead, the evidence shows
that “where the public system fails to deliver adequate care,
the denial of private insurance subjects people to long wait-
ing lists and negatively affects their health and security of
the person.””’

In terms of s. 1 of the Charter, the concurring majority find
that while access to health care is pressing and substantial,
the prohibition was neither rationally connected to the
objective nor minimally impairs the s. 7 Charter rights.”®
Unlike Deschamps J. they do address the proportionality
issue and find that:

prohibiting citizens from obtaining private
health care insurance may... leave people no
choice but to accept excessive delays in the
public health system. The physical and psy-
chological suffering and risk of death that may
result outweigh whatever benefit...there may
be to the system as a whole.”’

Despite arguing that there is no liberty right to purchase
insurance, and that Morgentaler does not apply, the dissent-
ing reasons, written by Binnie and LeBel JJ. (Fish J. concur-
ring), acknowledge that “it may also be that a lack of timely
medical intervention will put the physical security of the
patient at risk” and that “there are serious problems with
the single-tier health plan in Canada.”' They hold, however,
that the prohibition is justified under s. 1 of the Quebec Char-
ter. It should be troubling for those who believe in strong
human rights that, instead of applying a “large and liberal”
interpretation of life, liberty and security rights embodied in
the Charter, the minority notes that because s. 7 Charter
interests concern “difficult moral and ethical issues,™” it is
prudent for the court to “proceed cautiously and incrementally
in applying s. 7.”** They find that the prohibition on medical
insurance does not violate principles of fundamental justice
since arbitrariness and necessity are not equated and the pro-
hibition only need promote the goals of the health care plan
in order to escape a charge of being arbitrary.*

The dissent questions the factual assumptions of the major-
ity. They accept the Kirby report that allowing a private par-
allel system will make public system waiting times worse.

However, they also accept the Romanow report statement
that, while private facilities may worsen waiting times for
most, they may also improve the waiting times for some,

presumably those who are using private facilities.”® They
hold that a parallel system will decrease the funding for pub-
lic health care.’” The dissent also accepts that private insur-
ers will avoid high risks and “skim the cream” of the
population while not providing care to others.* It is further
accepted that the “curative power” of private insurance is
not borne out by the evidence ** and that a single tier public
system is more fiscally responsible and efficient that multi-
ple tiers.*’

Given the multiplicity of factors that bear on the operation of
the public health care system, it is difficult to accept the
minority’s view that a combination of factors other than the
existence of private insurance could not be invoked by the
government to discourage the flourishing of a private mar-
ket in health care, while not infringing security rights. Even
one critic of the majority position has previously argued that
it is not the prohibition of private insurance that has contrib-
uted to the lack of a flourishing private system, but other fac-
tors which prohibit subsidization of a private health care
sector from the public plan.*'

As interesting as the factual debate is about whether the pro-
hibition of private insurance minimally impairs the rights of
individuals, a resolution of that issue is unlikely, in and of
itself, to resolve the issue of whether private insurance can,
constitutionally, be prohibited where public health services
are inadequate. For, the issue that remains is whether the
value of access to health care irrespective of wealth out-
weighs personal life, liberty and security rights under s. 7 of
the Charter. That issue, as mentioned, remains unresolved
by the decision. If the concurring majority is correct, then
provinces who want to preserve the prohibition of private
health care insurance will likely move to lessen waiting
times to avoid violating Charter s. 7 rights. In that sense,
Charter s. 7 rights are not empty.

Gregory R. Hagen is an Assistant Professor, Faculty of Law, Uni-
versity of Calgary, Calgary, Alberta.
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