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Introduction

The role of systemic actors in the health sector has
changed dramatically since the inception of Medicare,
with provincial ministries of health and health regions
now significantly involved in the organization,
coordination and management of health services.
These evolving responsibilities have prompted increased
public expectations and calls for greater accountability.
These concerns with a lack of accountability at the
systemic level are exemplified by a number of recent
legal cases seeking redress for ministry of health
decisions. Canadian courts have not been receptive to
these claims, emphasizing the fact that governmental
health sector decision making is an exercise in balancing
scarce resources in the broader public interest, rather
than examining its relationship with particular plaintiffs
or groups of plaintiffs. Prospective plaintiffs may have
greater success shifting their attention to filing claims
against health regions.

The Changing Role of Systemic Actors

in the Health Sector

Historically, physicians were perceived as solely
responsible for the care received by patients, while
systemic actors such as hospitals and government
had limited involvement. Hospitals merely provided a
facility for doctors to practice in and staff to assist them.
However, medical care has fundamentally changed,
becoming more complex, technologically advanced and
specialized. Hospitals responded to these developments
by taking on a greater role in organizing and managing
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the delivery of services, and coordinating their diverse
staff and programs.

Similarly, government’s role in the health sector was
restricted to the provision of public health services and
limited funding of care for the destitute. This role also
underwent a dramatic transformation, culminating
in the government having three functions within
the health care system - insurer, policy maker and
manager. With the inception of Medicare, government’s
involvement expanded to include a significant financial
commitment; however, it remained largely a passive
payer. Government’s responsibilities further evolved
throughout the 1980s and 1990s to include a role
in organization and policy-making. The functions of
government have since extended to an active role in the
management of the health care system. Government
not only carries out its policy making and managerial
functions directly through the ministries of health but,
as discussed below, indirectly through entities it has
devolved authority to.

These changes in the role of systemic actors in the health
sector have resulted in increased public calls for their
accountability. Brinkerhoff views the size and scope of
health care bureaucracies as one of the key catalysts for
accountability concerns,! both of which have continued
to increase with the expansion of government’s role
in the health sector.? Although there are a number of
means of addressing deficits in accountability,’ there is a
growing body of literature which suggests that the law
has a role to play. For example, Longley views the law as
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“a means of promoting and ensuring accountability and
legitimacy in public decision-making”* and Brinkerhoff
argues that “legal and regulatory sanctions are at the core
of enforcing accountability.”” To this end, plaintiffs are
increasingly turning to the courts to hold government
accountable.

Health Sector Tort Claims

Canadian courts have exhibited a reluctance to impose
tort liability for government’s health sector decisions.
For the most part, courts have not allowed these cases
to reach trial, either striking the claims for want of a
cause of action, or refusing to certify class actions. For
example, the Ontario Court of Appeal recently struck
claims based on the West Nile Virus (WNV)¢ and Severe
Acute Respiratory Syndrome (SARS) outbreaks.” In
the former case, the plaintiff’s main allegations were
that the government failed to take adequate steps to
deal with WNV, and failed to implement a plan it had
developed to address the disease.® In the SARS case, the
plaintiffs claimed the government failed to control the
outbreak, failed to manage prevention measures, failed
to have an adequate public health system, failed to issue
proper directives to hospitals to control the disease, and
prematurely lifted the state of emergency.’

In both actions, the Court found that the plaintiffs did not
have a close and direct relationship with government.'°
The Court focused on the government’s obligations to
the public at large, rather than its relationship with a
specific plaintiff or group of plaintiffs. For example, in
Williams v. Ontario, the Court emphasized that the powers
to protect the public from disease “are to be exercised...
in the general public interest” and they “are not aimed
at or geared to the protection of the private interests
of specific individuals.”!! Acting in the public interest
requires balancing “a myriad of competing interests,”
which is inconsistent with a duty in tort.!? Even if the
plaintiffs had established proximity, the Court would
have struck these claims for policy reasons:

...to impose a private law duty of care on
the facts that have been pleaded here would
create an unreasonable and undesirable
burden on Ontario that would interfere with
sound decision-making in the realm of public
health. Public health priorities should be based
on the general public interest. Public health
authorities should be left to decide where to
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focus their attention and resources without
the fear or threat of lawsuits.!?

In Cilinger v. Centre Hospitalier de Chicoutimi,"* the plaintiffs
argued that they did not receive radiation therapy for
their breast cancer within a reasonable time. Quebec
courts refused to certify a class action against the
provincial Crown, focusing on government’s financial
role.”” As the Supreme Court stated in Just v. British
Columbia, “[a]s a general rule, decisions concerning
budgetary allotments for departments or government
agencies will be classified as policy decisions.”'® Courts
will not review governmental policy decisions, but will
impose negligence for the implementation of those
policies.

Over the past few decades,
governments have implemented
reforms restructuring their

health care systems. In most
provinces, this took the form of
regionalization, with governments
replacing hospital boards with
health regions.

Unrealized Potential for Health

Region Liability

Over the past few decades, governments have
implemented reforms restructuring their health care
systems. In most provinces, this took the form of
regionalization, with governments replacing hospital
boards with health regions.!” Even post-devolution,
plaintiffs focus their legal claims on government. As
Lewis and Kouri argue, the public continues to hold
government accountable “by virtue of the prominence
of healthcare in provincial politics and a traditional focus
on the legislature as the arena for debating and resolving
health issues.”'® However, while courts have not been
receptive to cases naming governmental defendants,
the door remains open for tort claims against health
regions.

To date, the jurisprudence primarily addresses the narrow
legal duties health regions inherited from hospitals, such
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as vicarious liability for their employees,'” but does not
consider the obligations these entities have as a result of
their policy-making or managerial roles. Although there
are questions regarding the extent to which government
devolved power to these entities,?° it is difficult to dispute
that health regions have primary responsibility for the
delivery of health services, and shared responsibility for
the management of the health care system.?' As I discuss
in the remainder of this section, a number of factors
indicate that claimants injured as a result of the decision
of actors at the systemic level — for example, a plaintiff
who died waiting in an emergency room — may have
greater success pursuing these claims against health
regions rather than government.

An obstacle in the health sector
claims is a perception that
government is not involved at
the managerial level, but rather
its role is primarily financial and
policy setting - in other words,
its decisions are exempted from
review through the policy/
operational dichotomy.

One of the main stumbling blocks in claims against
ministries of health has been the lack of a close and
direct relationship between the parties. For example, in
Mitchell, when the plaintiff died after awaiting treatment
in a crowded emergency room, the Court remarked that
the claim did not allege “that the Premier, the Minister or
any government employee knew the Plaintiff personally,
knew of their circumstances, made any representations
to them or participated in [the Plaintiff’s] treatment.”*
In contrast, on similar facts, a health region would know
the plaintiff and participate in her treatment through
its employees. In this regard, proximity was satisfied
in Heaslip Estate v. Ontario,”® a recent claim where the
plaintiff died waiting for an air ambulance operated by
government. In other words, there was a close and direct
relationship when the defendant actually delivered the
service.

Another obstacle in the health sector claims is a
perception that government is not involved at the
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managerial level, but rather its role is primarily financial
and policy setting — in other words, its decisions are
exempted from review through the policy/operational
dichotomy. In Eliopoulos, the Court concluded that any
operational duties created by the government policy at
issue “resided with local authorities and local boards of
health.”?* Despite questions over the extent to which
government has devolved policy making decision
authority to health regions, these entities can certainly
be said to be implementing governmental policy.

A final factor which differentiates the legal position
of health regions are government’s more general
obligations to the public at large. Although health
regions, indeed most actors working in the health sector
including practitioners, must balancing competing
programs, government must allocate scarce resources
not only between health programs but between health
care and other sectors. In emphasizing government’s
broad obligations, the courts look to legislation. For
example, in Mitchell, the Court concluded that the
applicable statutes gave the Minister “wide discretion
to make policy decisions with respect to the funding of
hospitals” and “the power to act in the public interest.”*
Contrastingly, Alberta’s legislation gives regional health
authorities the more narrow duties to “ensure that
reasonable access to quality health services is provided”
and to “promote the provision of health services in a
manner that is responsive to the needs of individuals
and communities.”?¢

One potential barrier to lawsuits against health regions
should be mentioned. Although there is variation across
Canada, some provinces include immunity clauses in
their legislation. For example, Ontario’s Local Health
System Integration Act precludes actions for damages
against “alocal health integration network...with respect
to any act done or omitted to be done or any decision
or order under this Act that is done in good faith in the
execution or intended execution of a power or duty
under this Act.”?” In contrast however, the majority of
Canadian jurisdictions only address immunity for the
personal liability of board members.*®

Conclusion

There has been a dramatic expansion in the role of
systemic actors in the quality of care received by
patients, without accompanying accountability for
these responsibilities. Claimants are increasingly looking
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to the courts to impose tort liability on ministries of
health, generally having these claims struck on pre-trial
motions. Prospective plaintiffs may have greater success
if they instead pursue claims against health authorities
for three main reasons. Firstly, health regions have
a more proximate relationship with patients, often
having direct contact with them. Secondly, courts refuse
to review governments’ actions on the basis that they
are policy decisions. In contrast, it would be difficult to
argue that health regions, who directly deliver health
services, are not involved in policy implementation.
The third factor which may make courts more receptive
to claims against health regions is the fact that while
government has broad obligations to the public at large,
making it difficult for plaintiffs to establish a close and
direct relationship, health regions have more narrow
obligations to respond to individual health needs.

Lorian Hardcastle, SJD Candidate, University of Toronto, Toronto,
Ontario.
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