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According to the recent report of the Commission on the
Future of Health Care in Canada, “[i]n the minds of many
Canadians, the quality of our health care system should be
judged, first and foremost, by its ability to provide timely
access to the care people need.” The issue of waiting times
in health care will only become more significant in light of
cost-constraints in the public system, the proliferation of
medical technologies, and the aging population.

In addition to waiting times being the subject of public pol-
icy and debate, they are also at issue in a recently com-
menced class action. The action arose when Anahit Cilinger,
who was diagnosed with breast cancer in October 1999, was
still awaiting radiation treatment in January 2000. Frustrated
with waiting, Ms. Cilinger returned to her native Turkey for
the treatment, which cost her approximately $12,000 USD.
Ms. Cilinger then initiated a class action on behalf of herself
and other persons suffering from breast cancer who had
been unable to obtain radiation therapy within eight weeks
of surgery.

The action alleged that twelve Québec hospitals were liable
for leaving patients waiting beyond what is medically rec-
ommended, in breach of their statutory obligations. The
action also named the Québec government as a defendant,
for its alleged failure to provide adequate funding, resulting
in the hospitals being unable to hire an adequate number of
radiologists or purchase sufficient equipment. Although
Biship J.C.S. certified the class action against the hospital
defendants, the Court refused to allow the action to proceed
against the Québec government, a decision that was upheld
on appeal.*

Significance of the Case

Although there have been numerous cases advancing claims
against hospitals, this case is significant in a number of
respects. Historically, the duties owed by a hospital to a
patient were limited to providing adequate staft and prop-
erly maintaining the facility and equipment. Although these
duties have been broadened to include a duty to establish
systems for the safe operation of the hospital,’ this has typi-
cally been limited to requiring the establishment of policies
or procedures to protect against injuries. For example, in
Lacombe c. Hopital Maisonneuve-Rosemont, the defendant
hospital was found liable for failing to have an alarm bell
available for patients waiting for treatment, and failing to
have a policy instructing emergency room nurses to re-eval-
uate the condition of patients waiting for care.’ In compari-
son, Cilinger addresses the much broader issue of hospital
waiting time policies and procedures, and the reasonable-
ness of resource allocation decisions. The possible ramifica-
tions in Cilinger are also more far-reaching. For example,
the Lacombe judgment might require that the hospital for-
mulate new policies for monitoring patients and install
alarm devices. Comparatively, the result of Cilinger might
be that in order to avoid liability, a hospital has to determine
what the appropriate waiting times are for every available
procedure, and to implement policies to ensure these appro-
priate times are met.

In addition to examining the broader issue of hospital liabil-
ity at the systemic level, this case also raises the issue of the
defence of limited resources. Although the Court declined
an application to join the Québec government as a party to
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the proceedings, presumably the hospitals will defend any
finding of negligence on the basis that limited resources pre-
cluded any higher standard of care than that which was
delivered. With regard to physicians, Robertson notes that
courts have accepted that the standard of care may take into
account the resources and facilities available, and that if a
hospital does not have a particular piece of equipment, a
doctor cannot be liable for a failure to use it. However, there
could be liability where a particular test is available at the
hospital, but a doctor chooses not to avail herself of it for
cost-containment reasons. In

Although Cilinger does claim the waiting times are contrary
to both the Quebec Charter of human rights and freedoms
and the Canadian Charter of Rights and Freedoms, unlike
the above-mentioned cases, this is not the focus of the claim,
but rather the plaintiffs focus on the violation of a statutory
duty to provide care within an acceptable time.'> Despite
this, these recent cases, particularly Chaoulli, will be rele-
vant to the outcome in Cilinger. One of the issues raised in
Chaoulli was the appropriateness of courts adjudicating pol-
icy decisions. In this regard, the dissent in Chaoulli stated

that “[t]he resolution of such a

support of this, he cites Law
Estate v. Simice, in which the
British Columbia  Supreme
Court stated “[i]f it comes to a
choice between a physician’s
responsibility to his or her indi-
vidual patient and his or her
responsibility to the medicare
system overall, the former must
take precedence...”’

However, with regard to hospi-
tals, the case law is less clear
whether the standard of care

The Court [in Chaoulli] merely had to
determine whether waiting times in
the public system violated the
plaintiffs’ constitutional rights. In
comparison, the Court in Cilinger will

have to go further ...

complex fact-laden policy
debate dose not fit easily within
the institutional competence or
procedures of courts of law.”"?
Clearly the issue of the reason-
ableness of waiting times is also
complex and policy-related,
although in a tort-based claim
the Court may be willing to
determine what constitutes a
reasonable waiting time.

Although the dissent in
Chaoulli  also  questioned:

may take into  account

resources.” If a similar analysis

to the one above was applied, it is unclear whether the fail-
ure to treat patients within a certain time would result in lia-
bility. One might argue that the cause of this failure is
inadequate funds being allocated to the oncology depart-
ment, something within the hospitals’ control, similar to the
doctor who chooses not to use an available treatment for cost
reasons. However, if one were to argue that the cause of this
failure is an inadequate number of oncologists in Canada,
this may be more analogous to a doctor who could not per-
form a particular procedure because the necessary equip-
ment had not been purchased in her hospital.

In addition to the tort law cases discussed above, recent
jurisprudence has also expanded in the area of subjecting
health policy decisions to constitutional scrutiny. In the last
eight years, the Supreme Court of Canada has ruled that a
province’s failure to provide sign language interpreters con-
stituted discrimination,’ that a government’s failure to fund
behavioural therapy for autistic children was not discrimina-
tory,'’ and, more controversially, that legislation prohibiting
private health insurance violated the guarantees under Que-
bec’s Charter of human rights and freedoms in Chaoulli v.
Quebec (Attorney General)."

“[w]hat is treatment ‘within a
reasonable time’? What are the
benchmarks? How short a waiting list is short enough?”'*,
these questions did not have to be answered in Chaoulli. The
Court merely had to determine whether waiting times in the
public system violated the plaintiffs’ constitutional rights. In
comparison, the Court in Cilinger will have to go further and
answer these questions, in addition to questions about the
appropriate allocation of health resources.

These determinations will be difficult given the paucity of
evidence-based standards for wait times. A concern with
this issue was raised by the dissent in Chaoulli: ““[a] review
of the expert evidence and the medical literature suggests
that there is no consensus regarding guidelines for timely
medical treatment,”"> and “[t]he major studies concluded
that the real picture concerning waiting lists in Canada is
subject to contradictory evidence and conflicting claims.”'®
Similarly, in contesting the certification of the class action
in Cilinger, the defendants made the argument that there
does not exist clear and unequivocal scientific evidence
establishing a specific recommended delay and the extent of
the risks incurred due to a delay.'” However, citing the medi-
cal literature, the Court found that the plaintiff established
the prima facie existence of risks when the delay surpassed
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what was medically acceptable, sufficient to warrant certifi-
cation.'

In addition to the argument about inadequate waiting times
evidence, the hospitals in Cilinger argued that this question
was too individualized for a class action, noting that what
constitutes an appropriate waiting time will vary for individ-
uals based on such factors as age, the type of the cancer cells
and their origin, and the effect of the cancer on neighbouring
organs. This concern was also raised by the dissent in
Chaoulli, who noted it is diffi-
cult to “generalize about the

vided with global budgets, the allocation of which impacts
waiting times, the fee-for-service remuneration structure
may have a greater impact on how long a patient waits for
treatment. Unfortunately, no claims were made in Cilinger
against individual physicians, so their potential liability will
not be examined by the Court.

The concerns associated with whether this is an appropriate
question for judicial adjudication are illustrated by speculat-
ing on the potential impact of the decision. With the magni-
tude of this lawsuit being
estimated at up to $50 million,”

potential impact of a waiting
list on a particular patient.”"
However, the Court in Cilinger
found that this could be
addressed by the wuse of
sub-classes established accord-
ing to the various delays suf-
fered and an evaluation of the
medical situations of the vari-
ous class members.”’

In Chaoulli, the difficulty in
addressing this type of issue
was acknowledged by

The hospitals in Cilinger argued that
this question was too individualized for
a class action, noting that what
constitutes an appropriate waiting time
will vary for individuals based on such
factors as age, the type of the cancer
cells and their origin, and the effect of
the cancer on neighbouring organs.

a judgment for the plaintiffs
could lead hospitals to make
allocation decisions out of fear,
rather than a balancing exercise
between the various programs
and patient groups within the
institution. One might also
speculate that the types of pro-
grams that would suffer cuts
would be preventative pro-
grams, as there would be less
concern with liability for a fail-
ure to fund these programs. For
example, if a hospital were to

McLauchlin C.J.C., who stated

that the matter was “complex,

contentious” and “laden with social values.””' Although that
case dealt with these issues in a constitutional context,
Cilinger may raise current debates in health care which
question whether tort liability is appropriate at all as a means
to improve quality and safety in the health care system.?
Tort law is arguably particularly difficult in the area of allo-
cating resources, because it is focussed on the claim of one
individual plaintiff, or category of plaintiff, making it diffi-
cult to recognize the competing claims for resources in
health care, all of which benefit different patients.

In Chaoulli, Deschamps J. raised counter-arguments to a
lack of judicial activism in health care allocation, stating
that “[t]he demand for health care is constantly increasing,
and one of the tools used by governments to control this
increase has been the management of waiting lists.”* She
goes on to refer to waiting lists as “a more or less implicit
form of rationing” which are “therefore real and inten-
tional.”** However, this statement seems to ignore the fact
that although governmental funding affects waiting times,
ultimately, it is individual physicians which manage their
own waiting lists. In addition, although hospitals are pro-

implement a policy which

stated that cardiologists were to
complete as many surgeries as possible to reduce waiting
times instead of spending time educating patients post-oper-
atively on how to prevent future heart attacks, it would be
extremely difficult for a patient who has a subsequent heart
attack to prove their injury was the result of the hospital’s
decisions, rather than the numerous well-document lifestyle
contributors to heart disease or their pre-existing condition.

This case is also interesting from a damages perspective, as
it may require the Court to quantify the monetary value of
psychological suffering while on a waiting list. As noted by
Allen M. Linden, the courts have refused “to allow tort dam-
ages for every emotional upset and insist upon some physi-
cal symptoms.” In addition to the difficulties associated
with convincing courts to allow an award for this type of
damage and quantifying the damages, the plaintiffs may
also have difficulty demonstrating that their injuries were
caused by waiting for treatment. This concern is raised by
the dissent in Chaoulli, who, quoting a report reviewing
waiting list experiences, stated that patients “may experi-
ence ‘emotional strains such as increase levels of anxiety
due to a range of factors including lack of information and
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uncertainty regarding the timeline for care...or the ‘normal’
anxiety or apprehension felt by anyone faced with a serious
surgical procedure.”’

As mentioned above, the Court refused to allow the class
action to proceed against the government, a decision that is
significant for a number of reasons. Considering the appli-
cable case law, the Court noted that while governments may
be liable for operational decisions, they will not be liable for
policy decisions, which are generally those taking into
account financial, economic, social or political factors or
considerations, such as the allocation of resources to hospi-
tals.”® It is surprising that at this stage of the proceedings,
given the relatively low burden to be met,” the Court
refused to certify the action. This is somewhat in contrast to
some recent jurisprudence, which has refused to strike state-
ments of claim with governmental defendants.*

For example, in Marble (Litigation Guardian of) v. Sas-
katchewan, the Court found they could not determine at that
stage of the proceedings whether the failure of the Saskatch-
ewan government to require all physicians to carry liability
insurance was a policy or operational decision, and thus
allowed the action to proceed.’' Similarly, in Eliopoulos v.
Ontario (Minister of Health & Long Term Care), it was
alleged that the Ontario government’s plan to combat West
Nile Virus was negligently implemented. In response to an
argument that one of the hallmarks of a policy decision is
that it considers economic factors, an argument which was
also discussed in Cilinger, the Court stated that “if the gov-
ernment has committed to and planned for the taking of cer-
tain steps, it cannot sidestep liability by claiming that
implementation involves money.” In contrast, the Court in
Cilinger did not address the issue that in addition to the pro-
vision of broad global funding to hospitals, the government
may have also been involved in implementation level deci-
sions.

In hearing the certification application in Cilinger, the Court
did not have the benefit of the complete arguments on this
complex issue, which would have been presented at the trial
had the government been a party to that action. As noted by
Lewis N. Klar:

...the policy/operational dichotomy has proven
to be very difficult for courts to apply. This has
produced a mass of inconsistent and seemingly
irreconcilable judgments. This is attributable to
the fact that one cannot clearly separate the pol-
icy or discretionary stages of an activity from its

operational or implementational stages. The
two are intermeshed, with most activities con-
taining elements of both in varying degrees.
Numerous operational activities occur during
the policy stages of governmental activity. Sim-
ilarly, during the operational stages of an activ-
ity, matters of policy or discretion will
invariably arise.”

It is also notable that although the Court did not allow the
plaintiffs’ claim that the government provided deficient
resources to proceed, it was accepted that the hospitals
might defend themselves based on insufficient funding.
However, the decision did not consider this issue, as this
stage of the proceedings only required the elimination of
frivolous or unfounded claims.** However, the Court did
state that to substantiate this argument, the hospitals would
likely have to prove not only inadequate financing, but a rea-
sonable utilization of the funds received, including provid-
ing appropriate amounts to the various departments.’ The
determination of not only what an appropriate waiting time
is, but what constitutes reasonable funding by government
and a reasonable allocation of funds by hospitals, would
involve courts delving even further into issues of health care
policy.

Appliability in Other Jurisdictions

Although this action was filed in Quebec, similar cases
could be initiated in other jurisdictions. With regard to the
class certification itself, many jurisdictions have similar leg-
islative requirements.*®

As noted above, the claim in Cilinger is founded on the
breach of a statutory duty. Section 5 of the Act respecting
health services and social services states that “[e]very per-
son is entitled to receive, with continuity and in a personal-
ized and safe manner health services...which are
scientifically, humanly and socially appropriate.”’ How-
ever, s. 13 states that s. 5 is to be “exercised within the
framework of the legislative and regulatory provisions relat-
ing to the organizational and operational structure of the
institution and within the limits of the human, material and
financial resources at its disposal.”*® Section 7 goes on to
state that “[e]very person whose life or bodily integrity is
endangered is entitled to receive the care required by his
condition. Every institution shall, where requested, ensure
that such care is provided.”’
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In other jurisdictions there is legislation which could be
interpreted to relate to waiting times. For example, Alberta’s
Regional Health Authorities Act gives health regions the
responsibility to assess health needs on an ongoing basis,
determine priorities and allocate resources accordingly,
ensure reasonable access to quality services, and promote
the provision of services in a manner that is responsive to
need and supports the integration of services.”* However,
unlike Quebec’s legislation, this is not framed as an individ-
ual entitlement.

Despite there being no obvious legislative basis for a similar
claim in other jurisdictions, potential plaintiffs could still
argue that a hospital failed to monitor and create policies in
relation to waiting times,*' or that the waiting times consti-
tuted a breach of the acceptable standard of care. While the
above-mentioned legislation would not be determinative of
the standard of care, courts may still consider these legisla-
tive duties in assessing negligence.*

Conclusion

The idea of governments and hospitals being accountable
for the health care system, and even patient outcomes, has
become widely discussed in recent years. For example, the
report of the Commission on the Future of Health Care in
Canada states:

Canadians no longer accept being told things
are or will get better; they want to see the proof.
They have a right to know what is happening
with wait lists; what is happening with health
care budgets, hospital beds, doctors and nurses,
and whether the gaps in home and community
care services are being closed; whether the
number of diagnostic machines and tests is ade-
quate; and whether treatment outcomes are
improving.*

Because access to care is such a crucial issue in health care,
there is a particular interest in holding governments and
institutions accountable when immediate access to care is
not given, and patients are placed on waiting lists. Although
there has been some discussion of non-legal methods of
waiting list accountability, such as the waiting list registries
used in various provinces* or care guarantees,” lawsuits
such as Cilinger indicate that people are also interested in
pursuing legal methods of accountability. Although the gov-
ernment was not ultimately joined as a defendant, the com-

ment of Michael McBane of the Canadian Health Coalition
that “governments in Canada have abdicated their duty of
care, and citizens are going to hold their government to
account™® illustrates this desire for accountability in health
care. Unfortunately, because governments and physicians
are not defendants in this action, any decision will do little to
clarify the responsibilities of these groups, along with hospi-
tals, in determining appropriate waiting times and managing
waiting lists.

Even if the hospitals in Cilinger are not ultimately held lia-
ble for the plaintiffs’ injuries, this and similar cases may
have the effect of forcing governments and hospitals in Que-
bec and other jurisdictions to undertake the difficult task of
examining their policies relating to waiting lists and their
prioritization and allocation of funds, rather than continuing
to allow physicians to control waiting lists. In addition, the
awareness of these issues may encourage further research
regarding acceptable waiting times, methods of managing
waiting lists, and techniques to improve waiting lists.
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