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The most basic instinct of all creatures is to survive and
propagate. The social concepts of love, family, community
and mortality strengthen the biological drive for genetic pro-
creation. Reproductive liberty is most often described as a
negative right: a guaranteed right to be free from state inter-
ference in procreative choice.' Few theorists in the devel-
oped world would contradict the negative right to be free
from state interference in procreation.” A fundamental dis-
tinction is made between negative rights and positive rights.
Negative rights consist of the freedom to be left alone while
positive rights, the right to something or to do something,
require the provision of resources to fulfill the expression of
the right.’ The freedom to control one’s fertility has become
a widely recognized human right;* however, does this right
by implication include a right to access the services neces-
sary to procreate?’

Recent medical advances and genomic research break-
throughs have initiated a reproductive revolution.® In the
context of this revolution, rising infertility rates have caused
anew resort to medical intervention in procreation’ through
assisted reproductive technologies like in vitro fertilization
(IVF).® The Canadian government is in the process of devel-
oping regulations for assisted reproductive technologies.’
As the government has not yet enacted all-encompassing
legislation in the area, the reproductive rights of Canadians
are uncertain. A broad landscape of rights can be sketched
out with reference to three sources: international law, the
Charter of Rights and Freedoms, and Canadian jurispru-
dence.

The purpose of this paper is to examine sources of reproduc-
tive rights for Canadians and to establish the extent of the
right to procreate by assisted means in Canada. Although the

variety of reproductive technologies is expanding at an
incredible rate, this paper will focus on IVF as an established
and widely practiced treatment that is not currently insured
by the vast majority of provincial health care schemes.'® To
this end, the Nova Scotia Court of Appeal decision in
Cameron v. Nova Scotia"" will be dealt with in greater detail
than the body of Canadian jurisprudence on reproductive
rights. The issues of abortion, sterilization and cloning will
not be dealt with directly by this paper as its focus is access
to existing assisted reproductive technologies.'

The Right to Procreate

International Law

The international community has established several con-
ventions detailing inalienable human rights. The means to
achieve or avoid procreation are viewed as integral to con-
cepts of human dignity, personal identity and community."
The significance of reproductive rights is evident in its
entrenchment in international law under four broad
health-related categories: the right to found a family; the
right to decide the number and spacing of children; the right
to family planning information and services; and the right to
benefit from scientific advancement. The bundle of human
rights provided in international law suggests a right to
access assisted reproductive technologies.

Universal Declaration of
Human Rights

The first comprehensive elucidation of human rights by the
United Nations was the General Assembly’s declaration in
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1948. The Universal Declaration of Human Rights includes
the right to establish a family in Article 16:

Men and women of full age, without any limita-
tion due to race, nationality or religion, have the
right to marry and to found a family. ... The fam-
ily is the natural and fundamental group unit of
society and is entitled to protection by society
and the State.'*

The UDHR provides protection for families once formed,
but has not been expanded to justify a positive right to pro-
create."” The right to found a family must be considered in
the context of the other rights in the UDHR. The right to pri-
vacy or non-interference in Article 12 has been interpreted
as protecting the individual’s rights to determine the number
and spacing of their children.'® Articles 19, 25 and 26 set out
the right to information, health and education rights, and
they have been interpreted to give protection to the rights to
family-planning information and services.'” Reproductive
technologies can be categorized as a component of family
planning. Article 27 recognizes the right to benefit from the
advancements of science.'® Reproductive technologies, as a
result of the advancement of science, can also fall under
Article 27. Articles 12, 16, 19, 25, 26, and 27 of the UDHR
taken together support access to assisted reproductive ser-
vices.

International Covenant on
Civil and Political Rights

Article 23 of the International Covenant on Civil and Politi-
cal Rights provides protection for the right to found a fam-
ily."” The Human Rights Committee, the adjudicative body
for enforcement of the ICCPR, states that Article 23 should
be interpreted not only to protect the right to cohabit and
procreate, but also as a codification of national obligations
to enact non-discriminatory family-planning policies.*
Article 17(1) provides that no person shall be subject to ille-
gal or arbitrary interference. The privacy provisions in Arti-
cle 17(1) can be interpreted as protecting family autonomy
and the right to decide on the number and spacing of chil-
dren. Article 19(2) can be interpreted as protecting the rights
to family planning information under the rubric of the free-
doms of expression and information. The right to access
family-planning services is not included in the /CCPR The
interpretation of Article 23 provided by the Human Rights
Committee confirms a positive right to non-discriminatory
access to reproductive technologies. The /CCPR highlights

the importance of personal autonomy and access to repro-
ductive information as first stated in the UDHR. These
rights were also affirmed by the International Covenant on
Economic, Social and Cultural Rights.

International Covenant on
Economic, Social and Cultural
Rights

Article 12(1) of the ICESCR grants the “right to everyone to
the enjoyment of the highest attainable standard of physical
and mental health.””' The right was expanded by subsection
2, which specifically includes the rights to treatment for
maternal and infant mortality and the promotion of chil-
dren’s health within the rights to medical treatment for ill-
ness.” The right to decide the number and spacing of
children and the right to access family-planning services has
been found to exist in Article 12.> The right to education
and personal development stated in Article 13(1) has been
interpreted to contain rights to the provision of family plan-
ning information and education.” Article 15(1)(b) of the
ICESCR states that all persons have the right “to enjoy the
benefits of scientific progress and its applications.” Article
15(3) lists a state’s duty to “respect the freedom indispens-
able for scientific research™ to facilitate the development
of technological advancements. The rights to health, educa-
tion and scientific advancements can be jointly interpreted
to form a claim to reproductive technologies because the
technologies benefit health, require access to family-plan-
ning information and education, and are a benefit of scien-
tific advancements in fertility treatments. The Convention
on the Elimination of All Forms of Discrimination Against
Women more specifically addresses women’s reproductive
health rights.

The Convention on the Elimination
of All Forms of Discrimination
Against Women

The Convention on the Elimination of All Forms of Discrim-
ination Against Women,”" adopted by the General Assembly
in 1979, recognized the procreative rights of individuals to
determine the nature and size of their families, and the
necessity of providing medical care to ensure female repro-
ductive health.”® Article 16 implies the right to found a fam-
ily, sets out protections for individuals to “freely and
responsibly” determine the number and spacing of their
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children, and obliges government to provide the requisite
access to information and education for family planning.
Access to family-planning services is addressed in Articles
12(1) and 14(2)(b), which set out the rights to adequate
health care services and facilities. Essentially the Women's
Convention supports a right of “reproductive self-determi-
nation”.?’ Following on the Women s Convention, the Cairo
Conference Platform for Action and the Beijing Declaration
and Platform for Action speak to the importance of infertil-
ity treatment and reproductive health within a right to
health.”

A Holistic Interpretation of
International Human Rights Law

Do the international human rights to plan and found a family
imply a right to procreate?’! The international conventions
support the existence of comprehensive basic rights to per-
sonal autonomy and community participation. To fully real-
ize the combined rights to marry and found a family*?
requires both negative and positive rights; the positive right
to marry and cohabit as well as the negative right to be free
from interference. Rights to privacy reinforce the rights to
freely determine the nature and extent of family. The forma-
tion of a family is not, however, solely a matter of personal
autonomy. The family — a unit larger than the couple —is a
concept woven into the fabric of society. The rights to infor-
mation, education and to benefit from scientific advance-
ments are rights to participate fully in community and
require positive obligations on the part of the state. The lan-
guage of the international conventions and declarations con-
firms a negative right to be free from governmental
interference with fertility and suggests that a positive right
to procreate could be established.

International human rights law supports a limited positive
right to access reproductive technologies found in a compre-
hensive reading of the UDHR, the ICCPR, the ICESCR, and
the Women’s Convention.” Canada has signed and ratified
these international instruments and is bound by their provi-
sions. The Supreme Court has stated that Canada’s laws will
be interpreted to meet its international obligations.’* In
Auton (Guardian ad litem of) v. B.C.**, the Court of Appeal,
not only agreed with trial judge Madam Justice Allan that
scarcity of financial resources was not a sufficient ground to
justify denying early intensive behavioural treatment for
autism, but also discussed the importance of meeting Can-
ada’s international obligations. Even though the allocation
of resources within health care is a subject area within pro-

vincial constitutional competence, Canada’s international
commitments have a “moral force” relevant to the assess-
ment of domestic legislation.*® The Court of Appeal stated:

...the fact that a value has the status of an inter-
national human right, either in customary inter-
national law or under a treaty to which Canada
is a state party, should generally be indicative of
a high degree of importance attached to that
objective.”’

The importance of reproductive rights at international law
and the growing support for a positive right to procreate
should be considered in the constitutional rights analysis
applied to the right to procreate.

Canadian Law

Government Services and the Charter

The health rights of Canadians are protected by the Cana-
dian Charter of Rights and Freedoms.™ These health rights
potentially include a right to reproduce. Government actions
that infringe Charter rights can be saved under s. 1 if the
restriction is prescribed by law and reasonable in a free and
democratic society. The impugned law must address a
pressing and substantial concern, the objective of the law
must be rationally connected to the mischief, the law can
impair the right only minimally, and there must be propor-
tionality between the impairment and the goal of the legisla-
tion.”

Personal Autonomy — Life, Liberty and
Security of the Person

Section 7 of the Charter provides:

Everyone has the right to life, liberty and secu-
rity of the person and the right not to be
deprived thereof except in accordance with the
principles of fundamental justice.

Section 7 of the Charter recognizes the rights to life, liberty
and security of the person. These rights can only be
infringed in accordance with the principles of fundamental
justice. The Law Reform Commission of Canada stated in
1993: “it seems likely that either liberty or security of the
person, or both, will be found in a future case to include the
right to procreate.”* Section 7 provides rights to personal
autonomy, bodily integrity and procedural fairness.
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Right To Be Free From Interference

Decisions concerning health care and reproductive issues
are usually personal and private choices.*’ In examining the
position of reproductive rights it is necessary to look at both
the private and public aspects, the negative and positive
rights, associated with health and reproductive decisions.
The personal autonomy rights repeatedly affirmed at inter-
national law have been incorporated into Canadian jurispru-
dence, yet they have been essentially ignored in the debate
surrounding the access to and the regulation of reproductive
technologies.*” The importance of individual autonomy in
medical decisions has been underscored by the Canadian
judiciary at the highest levels.” In R. v. Morgentaler the
majority of the Supreme Court found that the criminal provi-
sions limiting access to abortion violated pregnant women’s
s. 7 rights by interfering with bodily integrity and subjecting
women to serious psychological stress.* The psychological
stresses of infertility have been well documented and result
in sexual dysfunction, marital breakdown and depression.*’
Although Morgentaler is a criminal case, the reasoning is
important to this debate because of its recognition of the
psychological stresses involved with reproductive deci-
sions.

InE. (Mrs.) v. Eve.* the Court found that a woman could not
be deprived of the “privilege of giving life”"’ through forced
sterilization on the grounds that others “may suffer inconve-
nience or hardship™® due to the procreation. La Forest J.
stated that Canadian jurisprudence has recognized a grow-
ing fundamental right to procreate.*” Eve supports the exis-
tence of a negative right to not have one’s procreative
abilities interfered with by the state.”

The importance of reproductive autonomy was reaffirmed
by the Supreme Court in Winnipeg Child and Family Ser-
vices v. G.(D.F.).”" Not only did the majority of the Court
find that the government of Manitoba had no existing author-
ity to restrict the liberty of the respondent, it also stated that
any laws passed by the Manitoba legislature creating author-
ity in this area would be unlikely to pass Charter scrutiny.

Reproductive rights found in the rights to liberty and secu-
rity of the person have not been examined outside the crimi-
nal sanction context.>® Section 7 may not provide protection
further than preventing government from using criminal
prohibitions to restrict access to individual’s reproductive
decision-making and a clear right to non-interference.’* The
guarantees of fundamental justice found in s. 7, however,
would also impact on the regulation of access to reproduc-

tive technologies and ensure procedural fairness.” In this
sense, although s. 7 may not provide a positive right to
funded treatment, it would provide a positive right to fair
access to available treatments. Fair access has also been
upheld under the equality provisions of s. 15.

Equality
Section 15(1) of the Charter provides:

Every individual is equal before and under the
law and has the right to the equal protection and
equal benefit of the law without discrimination
and, in particular, without discrimination based
on race, national or ethnic origin, colour, reli-
gion, sex, age or mental or physical disability.

To prove that government action has caused discrimination
under the equality provisions of s. 15, a claimant must meet
the three-step process set out by the Court in Law v. Canada
(Minister of Employment and Immigration).>® Firstly, the
claimant must establish that the legislation imposes differ-
ential treatment in purpose or effect.”” Secondly, the claim-
ant must show that the basis of the discrimination one or
more enumerated or analogous grounds. Lastly, the claim-
ant must show that the differential treatment is in purpose or
result discriminatory, within the meaning of the equality
guarantee.” The indicia of discrimination are historical dis-
advantgge, stereotypical imagery, and vulnerability to prej-
udice.’

In Korn v. Potter® the British Columbia Supreme Court,
affirming the decision of a human rights tribunal, found that
the defendant physician’s actions in refusing access to artifi-
cial insemination to a lesbian couple was discrimination on
the grounds of sexual orientation. The fertility treatments
presently available must be accessible by all women who
meet the medical standards required for the procedure. The
Royal Commission on New Reproductive Technologies
stated that “access to IVF treatment should be determined on
the basis of legitimate medical criteria, without discrimina-
tion on the basis of factors such as marital status, sexual ori-
entation or economic status.”® Medical practitioners and
facilities cannot restrict IVF to married or heterosexual cou-
ples on the grounds of best interests of the child.®* Although
the judgment in Korn does not provide an absolute positive
right to funded access, it does protect the interests of
patients, especially when considered with s. 7 rights to fun-
damental justice and fairness.
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Justice Dickson concluded in the early s. 15 case, Brooks v.
Canada Safeway,” that not only was the distinction made by
Safeway in denying benefits to pregnant employees dis-
crimination under s. 15, but that

...it would be difficult to conceive that distinc-
tions or discriminations based upon pregnancy
could ever be regarded as other than discrimina-
tion based upon sex, or that restrictive statutory
conditions applicable
only to pregnant women

in Nova Scotia.”® The trial judge was persuaded that as IVF
does not treat the underlying infertility condition, it was not
a “medically necessary” procedure in the scheme of health
care insurance legislation; however, this line of reasoning
fell short with the majority of the Court of Appeal. They
found that although IVF could be considered a medically
necessary treatment, denying insurance for IVF was justi-
fied under s. 1 on the grounds of resource allocation within
the health care system.”!

The majority of the Court of

did not discriminate
against them as women.**

Although Brooks considered
whether discrimination on the
basis of pregnancy constituted
sex discrimination, the Govern-
ment of Canada has subse-
quently recognized the
significant and differentiated

The freedom to control one’s
fertility has become a widely
recognized human right; however,
does this right by implication include
a right to access the services
necessary to procreate?

Appeal in Cameron found that
Nova Scotia’s failure to insure
IVF denied equal benefit of the
law to the appellants and that
the denial of treatment was on
the grounds of a physical dis-
ability: infertility. The majority
of the Court also held that the
ability to procreate has been
held in high esteem throughout

impact of infertility on
women.” The restriction of
access to fertility treatments could be considered discrimi-
nation between fertile women and those who require
assisted technologies, as it is a distinction made on the abil-
ity to become pregnant. The Cameron case goes further in
discussing positive rights of access to reproductive technol-
ogies and governmental obligations.

Cameron

The Cameron case® examined the rights of infertile couples
under the Health Services and Insurance Act and Charter
equality provisions®” to IVF treatment.®® The claimants were
a childless couple seeking benefits under the Nova Scotia
Health Services and Insurance Act for the medical costs
associated with IVF. After being denied coverage, the
appellants brought an action from the trial division in Nova
Scotia to the Court of Appeal on the grounds that, first, the
Nova Scotia Health Services and Insurance Act and Regula-
tions covered IVF as a medically required service and, sec-
ond, if the Act did not provide for IVF treatment, the policy
was discriminatory against infertile persons and a breach of
s. 15(1) of the Charter.”

The appellants provided evidence that IVF treatments were
clinically indicated and medically required to treat their
infertility. They also showed that IVF treatments were
within the scope of the fertility treatments presently insured

history and by most cultures;
therefore, the denial of IVF was
based on a stereotype of the infertile as less deserving and
fed by a historic disadvantage.””

Although the majority of the Court found that the claimants
had made out a case of discrimination under s. 15, the
impugned legislation was saved under s. 1. The objective of
Nova Scotia policy was to provide the most complete, safe
and effective health care coverage with limited resources.
As IVF had not yet passed the peer-review standard to place
it on par with other procedures that are funded, refusing to
insure the treatment was rationally connected to the goals of
the legislation. The policy does not limit funding to all infer-
tility services, therefore it was minimally impairing. The
exclusion of IVF from insured services affected a hardship
on those individuals seeking IVF treatment; however, as
many other services were provided there was proportional-
ity between the effect of the exclusion and the objective of
the Nova Scotia Health Services and Insurance Act.”
Cameron was appealed to the Supreme Court of Canada;
however, leave was denied.

The courts will give deference to policy-makers in the allo-
cation of resources to competing interests in an environment
of extreme scarcity unless a clear failure to balance Charter
rights is evident. The Supreme Court has stated that Parlia-
ment is allowed greater latitude in areas where the allocation
of scarce government resources demands difficult economic
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and social choices.”* Economic considerations are the most
significant consideration in the debate surrounding the
insuring IVF treatment’” while the safety and efficacy of the
treatment are a secondary issue’’.

The appellants’ secondary argument was that failing to
insure IVF was discrimination on the basis of access to com-
parable sets of services as set out in s. 15 of the Charter.”’
Persons who are able to conceive without medical interven-
tion receive coverage for all

received some government supported treatment
for infertility, whereas in the case at bar no gov-
ernment supported treatment had been provided
— indeed there is no known effective treatment
for autism or ASD except early intensive behav-
ioural intervention, for which financial help was
refused.”

This reasoning suggests that where an infertile patient did
not have access to any fertility

treatment associated with the
gestation and birth of their chil-
dren; infertile persons do not
receive the same comprehen-
sive coverage. This argument
finds support in the unanimous
Supreme Court decision in
Eldridge v. B.C. that deter-
mined that all patient groups
must have access to a compara-
ble set of services.” In Eldridge
the Court found that B.C.’s fail-

Canadian law suggests a limited
positive right to insured fertility
services. This right is limited by fiscal vice, therefore, although a
constraints and the safety and efficacy
of the treatment, and is not likely to
include a right to particular services
such as ARTs.

services an unjustified violation
of s. 15 would be found. Auton
requires access to a level of ser-
vices, but not to a specific ser-

patient would not have a posi-
tive right to ARTs in particular,
he or she would have a positive
right to fertility services in gen-
eral.

Cameron, Eldridge, and Auton

ure to provide interpreters for

deaf patients denied those patients access to essential ser-
)

vices.

In Auton *°, B.C.’s failure to insure early intensive behav-

ioural treatment for autism was found to be a violation of the

patients’ rights to medically necessary treatments even

though other treatments for autism were provided at a later
81

age.

Madam Justice Allan drew two major conclusions in her s.
15 considerations: that the appropriate comparator groups
were non-autistic children or mentally-disabled adults, and
that in comparison to both groups, discriminatory differen-
tial treatment of the infant petitioners had been established
on the enumerated ground of mental disability.*

Madam Justice Allan ordered that the government was to
provide early intensive behavioural intervention services.

The Court of Appeal in Auton differentiated Cameron with
the following statement:

...the Nova Scotia Court of Appeal concluded
that denial of finding for specialized form of in
vitro fertilization infringed s.15 equality rights,
but was justified under s.1 of the Charter. In
Cameron, however, the claimants had already

support the rights of patients to
comparable sets of services and to specific treatments if
found to be medically necessary. IVF is one of a set of repro-
ductive services available to the infertile and was found to
be a medically necessary treatment for infertility by the
majority of the Court in Cameron.** A second ground of
support in Eldridge and Auton, not argued in Cameron, was
that of access to basic sets of services. In Eldridge and Auton
the claimants argued that the service they requested was
necessary to enable their access to basic health care ser
vices.*” Deaf patients require interpreters to receive safe and
meaningful medical attention. Autistic children who do not
receive adequate treatment are unable to communicate with
the outside world and, therefore, would also be unable to
access safe and meaningful care. Infertile patients who do
not receive adequate fertility treatment, resulting in preg-
nancy, cannot access the sets of basic services available to
all fertile patients.

Although the literature on infertility treatments reports
socio-ethical concerns that range from the objectification,
exploitation and commodification of women and children,
to the reduction in the demand for hard-to-adopt children
and concerns regarding overpopulation, human dignity,
parental unfitness, and the undermining the nuclear family®*®
— the real limiting factors considered by the judiciary is
governmental resources to provide health services and med-
ical effectiveness of services.” If the acceptability, safety
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and efficacy of IVF grow over time the arguments of the
Crown supporting the rationality of its exclusion will dimin-
ish. The reasoning in the Court of Appeal’s decision in
Auton suggests that as a s. 15 right to equality was found on
the grounds of disability, and the restriction of access to fer-
tility treatments was not justified by s. 1 analysis, a broader
order for the insurance of fertility services, not necessary
IVF, would be the result.

Civil Support

The right to procreate through assisted means has also been
established in the area of personal injury law. The Canadian
judiciary has awarded damages specifically for assisted
reproductive treatments where the plaintiff has shown
impaired fertility due to the injury and a desire to procreate,
and established the potential costs of assisted procreation.®
Medical malpractice cases involving infertility have also
affirmed a right to assistive technologies in the awards given
to patients rendered infertile. IVF was specifically men-
tioned as a treatment to mitigate the loss of fertility occa-
sioned by the patients and the damages awarded were based
on the cost of private treatment.*

Conclusion

International law, the Charter and Canadian jurisprudence
support a limited positive right to procreate. The right to
found a family, as well as rights to family planning informa-
tion and services and to benefit from scientific advance-
ment, are codified in international human rights law and
have been carried into Canadian domestic jurisprudence.
Canadian health care legislation will be interpreted in light
of these rights.

Within the right to reproduce are several positive and nega-
tive procreative rights. Section 7 of the Charter ensures that
the state cannot unreasonably interfere in the personal repro-
ductive autonomy of Canadians. The government cannot
arbitrarily restrict access to available technologies. Sections
7 and 15 provide protections of procedural fairness in
accessing available technologies. Section 15 equality rights
were found to support a discrimination claim by an infertile
couple although the legislation was saved by financial con-
siderations under s. 1. The area of personal injury law also
supports positive rights, as between civil parties, to assisted
reproductive technologies.

Canadian law suggests a limited positive right to insured fer-
tility services. This right is limited by fiscal constraints and
the safety and efficacy of the treatment, and is not likely to
include a right to particular services such as ARTs. Freedom
cannot simply be the absence of interference, but must
include the ability to make choices.”’ Prioritizing negative
rights that do not foster freedom is unjust. If the right to
reproduce does not include a positive right of access to
reproductive technologies, the right is rendered void.”" If
persons are meant to have an equal opportunity to become
parents, or found a family, the Canadian government must
insure access to the means of reproduction.”

Chantelle Washenfelder is an Associate with Bennett Jones LLP.,
Edmonton, Alberta. This paper received the Lieberman Award in
Law & Medicine in 2002.
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