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The 2003 global outbreak of severe acute respiratory syn-
drome (SARS) was an abrupt reminder that infectious dis-
eases pose a continuing threat to human health. In 1967,
U.S. Surgeon General W.H. Stewart had optimistically
declared “it was time to close the book on infectious dis-
cases.”’ SARS proved that wrong. Outside Asia, Canada
was the country hardest hit by SARS. The outbreak took 44
lives in our country, threatened many others and created
numerous challenges for public health officials and the
acute health care system.” In particular, SARS highlighted
serious deficiencies in public health infrastructure and pre-
paredness. As in other countries, officials in Canada were
required to weigh the legalities and ethics of various inter-
ventions to control the spread of the disease, including quar-
antine.

Quarantine during SARS

At the height of the SARS outbreak, tens of thousands of
people in Ontario were quarantined.” Anyone who had vis-
ited certain hospitals during specific time periods was asked
to observe quarantine. 1,700 high school students were
quarantined after one student at the school became ill. Many
health care workers had to abide by “work quarantine,”
which required them to travel directly from home to work
without using public transit and without stopping at any
other destination. At home, health care workers had to sepa-
rate themselves from family members, wear masks when in
contact with others in their household, and not have visi
tors.* More than half of Toronto’s 850 paramedics ended up
under 10-day home quarantine during the outbreak.’

As SARS spread, the Ontario government amended its pub-
lic health statute to empower officials to order individuals
suspected of being exposed to the disease into quarantine.’
Similarly, the federal government amended the Quarantine
Act regulations so quarantine officers stationed at airports
and other entry points to Canada could screen travelers and,
if necessary, detain them for suspected SARS infection.’ For
the most part, Canadian authorities did not have to resort to
coercive legal measures to control the outbreak. Ontarians
generally complied voluntarily with quarantine and public
health officials sought legally enforceable quarantine orders
in only a small number of cases.®

Outside Canada, countries such as China, Hong Kong and
Singapore also used quarantine in an effort to stem the
spread of SARS. However, while Canadian public health
officials relied primarily on voluntary compliance with
quarantine requests, measures elsewhere were not so
benign. In Hong Kong, officials used barricades and tape in
an attempt to confine residents in a large housing complex
where over 300 people were known to be infected with
SARS.” Authorities in Singapore enforced quarantine with
surveillance cameras and electronic monitoring devices.'’
Chinese citizens faced penalties as harsh as imprisonment
and execution for breaching quarantine orders."'

The Ethics of Quarantine

Quarantine represents the archetypal conflict that confronts
public health: the tension between society’s dual interests in
safeguarding individual liberty while protecting and pro-
moting the health of its citizens. Lawrence Gostin, a leading
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public health law expert, counsels that “in a democratic
society, ... coercive [public health] powers should be care-
fully justified. We have to balance the public health interests
of society against the freedom of the individual.”'* While
public health laws throughout Canada empower officials to
quarantine individuals suspected of being exposed to certain
communicable diseases, the exercise of that power must be
guided by appropriate ethical principles.

Nancy Kass, a bioethicist at Johns Hopkins School of Public
Health, suggests a six-step

As the fourth step in the analysis, it is important to consider
whether the burdens of an intervention can be minimized
while retaining its efficacy. As well as being more ethically
defensible, a less restrictive public health intervention is
also more likely to withstand legal challenge. For example, a
person who is ordered into quarantine may challenge that
order as a violation of liberty rights protected under the
Canadian Charter of Rights and Freedoms.'® A court adju-
dicating the case would be more likely to uphold the quaran-
tine order if public health officials demonstrate that

segregating the individual is

framework to guide public
health officials in choosing an
ethically sound course of action
by evaluating the various
options available to them."® She
argues first that the goals of a
public health intervention must
be identified. In the context of
quarantine, the clear purpose is
to limit the spread of an infec-
tious disease by segregating
those who may carry the dis-

The unsurprising conclusion of such
research is that quarantine seriously
disrupts lives, isolates individuals from
the outside world, and jeopardizes
workers’ livelihood unless appropriate
compensation is available.

necessary to control spread of
an infectious disease and the
harms of a temporary restriction
on that person’s liberty are out-
weighed by the broader benefit
of protecting others in the com-
munity.

An Ontario court applied this
logic in Toronto v. Deakin, a
2002 Charter challenge by a
tuberculosis patient who was

ease from uninfected individu-
als. Next, officials ought to
evaluate the effectiveness of an intervention in achieving its
goals. Quarantine clearly will not be effective in reducing
spread of a disease that is not transmissible by ordinary com-
munity contact. For example, Cuba’s practice of mandatory
quarantine for HIV-positive citizens, which took place
between 1986 and 1994, would be unlikely to pass the lit-
mus test of an effective public health intervention."*

Next, public health officials must weigh the burdens or
harms the intervention may place on individuals. Quarantine
restricts individual liberty by limiting freedom of movement
and imposes various psychosocial burdens. Recent studies
have assessed the impact of quarantine on health care work-
ers and others during the SARS outbreak."” The unsurpris-
ing conclusion of such research is that quarantine seriously
disrupts lives, isolates individuals from the outside world,
and jeopardizes workers’ livelihood unless appropriate
compensation is available. In an effort to mitigate such hard-
ships, the Ontario government enacted a new law, the SARS
Assistance and Recovery Act, to give job protection to
employees who were observing quarantine or had to stay
home from work to care for another individual, such as
child, who was quarantined.'® A SARS Assistance Program
was also established to offer some financial compensation to
people who lost income during periods of quarantine.'’

under detention for treatment.'’
The patient, who had consented
to a four-month detention and treatment order by the medi-
cal officer of health, challenged a four-month extension to
the order that health professionals believed was necessary to
control his tuberculosis. The patient, who had been physi-
cally restrained during several violent outbursts, and was
routinely restrained during “smoke breaks” to prevent
escape (which he had done once to buy beer), argued the
restraints and continued detention violated his constitutional
liberty rights. In a brief judgement, the Court accepted his
Charter rights were violated, but concluded the infringe-
ment was justified to protect public health and prevent
spread of TB.

The next step in Kass’ framework requires assessing how to
implement an intervention in a fair manner that does not dis-
criminate against specific groups without justification.
Throughout history, quarantine has been imposed unfairly
for inexcusable reasons motivated by fear and prejudice. For
example, in 1900, after the body of a bubonic plague victim
was discovered in San Francisco’s Chinatown, the U.S.
President ordered quarantine of all Chinese and Japanese
residents of the city based, in part, on the misguided view
that Asians were more likely to contract plague because rice
was a dietary staple.”” Public opinion surveys conducted in
the mid-1980s revealed that a startling number of Ameri-
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cans polled (around 30-50%) favoured quarantining people
with AIDS.*! Although there is no evidence quarantine was
applied in a discriminatory manner in Canada during the
2003 SARS outbreak,” the lessons of history remain
instructive to ensure that past prejudices are not repeated.

As a final step in the ethical analysis, public health officials
must assess whether the benefits of an intervention out-
weigh the burdens. During the SARS outbreak in Ontario,
some argued quarantine was used excessively and without
due consideration of whether the intervention was likely to
help reduce spread of the disease. For example, Beijing and
Toronto both quarantined around 30,000 people, but Beijing
had 10 times as many SARS cases as Toronto: 2,500 com-
pared to Toronto’s 250.> The U.S. Centers for Disease Con-
trol estimate that only one-third of the people quarantined in
Beijing had a serious risk of contracting the disease through
close contact with an ill person.** So if Beijing used quaran-
tine too often, then Toronto’s even greater use is perhaps
subject to even more criticism.

A Balancing Act

Yet, these criticisms can only be made in hindsight. In the
midst of an outbreak of unknown origin and virulence, pub-
lic health officials must have some latitude to make deci-
sions about what tools available to them under the law ought
to be imposed to control spread of disease. However, deci-
sion-making during a time of uncertainty can be improved
by reference to an ethical framework that requires officials
to identify their goals and assess what public health inter-
ventions are most likely to meet their needs while minimally
intruding on individual rights and freedoms.

Nola M. Ries, MPA, LLM, is a research associate with the Health
Law Institute, University of Alberta. A version of this article will be
reprinted in the February/March 2005 issue of LawNow.
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