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News media report on a daily basis about real or perceived
public health threats - including infectious and chronic dis-
eases, environmental pollutants and novel biotechnologies.
Governments, public health officials and regulators must
address public health risks and in so doing, often implement
legislative, policy and operational actions that restrict fun-
damental rights and freedoms. In response, the legal legiti-
macy of those actions may be constitutionally challenged,
leading to the problem of balancing individual rights with
public health protection.

How ought legal principles, particularly those related to
constitutional rights protected under the Charter of Rights
and Freedom," be interpreted and applied to safeguard rights
and freedoms in the public health context? This article will
review some of the key points of a larger study currently
underway that is examining the degree of deference courts
have typically given to public health actors,” particularly
when such actions impinge on the rights of individuals. The
study is attempting to better understand what role deference
has played by examining court decisions in which judges
have been confronted with determining whether restrictions
on individual rights are justified to promote the health of the
community. The aim is to better understand how the courts
might respond in situations where public health initiatives
infringe upon constitutionally guaranteed rights.

Before proceeding, it is necessary to first clarify what is
meant by “public health” and “deference”. The field of pub-
lic health encapsulates those practices intended to improve
and protect the health of an entire community.’ Public health
law, therefore, is the “study of the legal powers and duties of
the state to assure the conditions for people to be healthy . . .

and the limitations on the power of the state to constrain
autonomy, privacy, liberty, proprietary, or other legally pro-
tected interests of individuals for the protection or promo-
tion of community health.” Deference can be defined as the
submission of one to the judgment of another. In the judicial
context, deference has been defined as a form of lower level
constitutional review.’ In a recent Supreme Court of Canada
decision, the need for deference was determined to arise in
situations where the government was “required to mediate
between competing interests and to choose among a number
of legislative priorities.” In the public health context,
judges must determine if public health actions warrant def-
erence.

The need to show deference in the public health context has
been amplified since 1982 with the addition of the Charter
to the Canadian constitution. Public health actions are now
subject to an additional constitutional review, as they can be
scrutinized if they are perceived to violate the rights of an
individual protected by the Charter. To be sure, not all
Charter rights come into play in the public health context.
Generally, liberty rights are implicated more often, as the
freedoms people would normally enjoy are restricted in
order to safeguard the public’s health.

Consequently, the Charter challenges most often before the
courts involved section 7, “the right to life, liberty and secu-
rity of the person and the right not to be deprived thereof
except in accordance with the principles of fundamental jus-
tice.” This is understandable given that many public health
crises involve communicable diseases or other situations
requiring mandatory treatments or detention. It would be
erroneous, however, to suggest that this was the extent of
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challenges brought before the courts. Other Charter chal-
lenges have been instigated on the grounds that the follow-
ing rights have been violated: the freedom of conscience and
religion, s. 2(a)’; the freedom of thought, belief, opinion and
expression, s. 2(b)%; the right to be secure against “unreason-
able search or seizure”, s. 8’; the right not to be arbitrarily
detained, s. 9'%; the right not to be “subjected to any cruel
and unusual treatment or punishment”, s. 12''; and the right
to equality before and under the law, s. 15'%. Other Charter
challenges may be raised, but these sections represent the
majority of cases identified by
this study thus far.

Guy Davidov argues that the reasonable basis component
“dramatically softens the test.”'” It grants the state more lee-
way in infringing rights, requiring only that there be a rea-
sonable basis for deciding upon one particular action against
another. Davidov also argues that deference allows the court
to approach the matter more subjectively. “Instead of exam-
ining the legislation itself directly and independently, the
court tries to look at the legislation through the legislature’s
eyes.”"® Subsequently, the court is concerned with whether a
particular action has been undertaken in good faith. Within
the public health context this
means that those actions

To determine whether a particu-
lar act done in the interests of
public health is justified despite
the infringement of a Charter
right requires the court to ask if
such an act is reasonable and
justified. This entails, as with
all Charter challenges, the
court examining whether the
infringement can be justified
under section 1 of the Charter,
which “guarantees the rights
and freedoms set out in it sub-

Considerations regarding
deference enter the Oakes
test specifically in the
minimal impairment

analysis.

infringing an individual’s rights
which are reasonably chosen
and undertaken in good faith
will often be deferred to by the
courts. A few case examples are
provided below.

In Toronto v. Deakin"® a patient
diagnosed with tuberculosis
challenged a four-month exten-
sion to an existing detention
order for the purpose of under-
going  treatment.  Having
already been in hospital for four

ject to such reasonable limits

prescribed by law as can be

demonstrably justified in a free and democratic society.
In R. v. Oakes, the Supreme Court of Canada posited a test
for undertaking a section 1 analysis."* There are four criteria
to the Oakes test:

213

First, the impugned governmental action must
be directed at a pressing and substantial con-
cern; second, its goal must be rationally con-
nected to the limitation imposed on an
individual’s rights; third, the limitation must
impair the individual’s rights in a minimal fash-
ion; and, fourth, there must be proportionality
between the benefits of the limitation and its
harmful impact."

Considerations regarding deference enter the Oakes test
specifically in the minimal impairment analysis. Here the
court is to ask the question of “whether the government had
areasonable basis, on the evidence tendered, for concluding
that [the act] impaired [the right] as little as possible given
the government’s pressing and substantial objective.”"®

months, the patient viewed the

extension as a violation of his
right to liberty under the Charter. Although the Court
accepted that the detention was in fact a breach of his rights,
it nevertheless concluded that such an infringement was jus-
tified under section 1 as it was done “for the protection of
publ;(c): health and the prevention of the spread of tuberculo-
sis.”

In Betram S. Miller Ltd. v. R*' a challenge was brought
before the Court that inspectors, authorized by the Plant
Quarantine Act™, had violated s. 8 of the Charter by failing
to obtain a warrant when inspecting the plaintiff’s nursery.
Subsequent to the search, a quantity of stock suspected to be
infested with the Gypsy Moth larvae were order destroyed.
The plaintiff brought the action claiming to have been sub-
ject to an unreasonable search and seizure. The trial judge
agreed, finding s. 6(1)(a) and s. 9(4) of the Plant Quarantine
Act, which allowed warrantless searches, to be inoperative
due to their inconsistency with the Charter. On appeal, how-
ever, the actions of the officials were defended. In the words
of Justice Ryan, “the public interest in preventing the spread
of infestation is sufficiently strong to warrant this rather low
standard.”*
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These are but two cases illustrating the role deference plays
in determining the legitimacy of public health actions. In
both situations, the court was willing to accept the impugned
actions as necessary for the protection of the public’s health.
Numerous other situations have been brought before the
courts. For example, a court has been required to determine
when it is justifiable to: prevent people from smoking in
public places™; order farmers to cull their herd because of
BSE fears®; require residents to keep yards free of exces-
sive weeds”™®; and to fluoridate the public water supply to
promote dental hygiene?’, among many other scenarios. In
each situation, the court is forced to decide whether it is
appropriate to show deference in the interests of public
health, or to deem such actions as unjustifiable and therefore
a breach of an individual’s rights protected by the Charter.

The preliminary conclusion this study has reached is that in
circumstances of potential risk, courts are usually willing to
give deference to public health officials, provided they have
engaged in a bona fide exercise of authority, are not discrim-
inating arbitrarily and have scientific evidence to support
their actions or are operating under scientific uncertainty or
are faced with an imminent public health emergency.
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