The Right to Health Care

Tamara Friesen’

They have needs, and because they live within a welfare state, these
needs confer entitlements—rights—to the resources of people like me.
Their needs and their entitlements establish a silent relation between us.
As we stand together in line at the post office, while they cash their
pension cheques, some tiny portion of my income is transferred into
their pockets through the numberless capillaries of the state. The
mediated quality of our relationship seems necessary to both of us. They
are dependent on the state, not upon me, and we are both glad of it . . .
My responsibilities towards them are mediated through a vast division
of labour . ... When they can’t go on, an ambulance will take them to
the hospital, and when they die, a nurse will be there to listen to the
ebbing of their breath. It is this solidarity among strangers, this
transformation through the division of labour of needs into rights and
rights into care that gives us whatever fragile basis we have for saying
that we live in amoral community.*

Introduction

In an atmosphere of heightened public concern over the erosion of the public
health care system in Canada, establishing a right to health care has taken on an
urgent quality for Canadian legal scholars and human rights activists. This
contemporary public fervour has pushed Canadiansinto aphilosophical battleover
the right to health care that has been waged internationally for quite some time.?
The existence of a human right to health care continues to be a topic of heated
debate among academics despite the fact that such aright has been recognized in
several international instruments, most notably the International Covenant on
Economic, Social and Political Rights.® But a human right, even one supported by
international law, isnot alegal right—it is not justiciable, and thus cannot be used
as a tool by Canadian citizens who want to be proactive in improving and
maintaining the quality of their public health care. While an overview of the
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philosophical debate between libertariansand economic theorists on one hand, and
egalitarian theorists on the other, is an appropriate starting point for an attempt to
locate alegal right to health carein Canada, it is Canadian health law jurisprudence
that will ultimately furnish human rights activists with the tools they seek. Under
the Canada Health Act,* the Canadian Federal Government has undertaken to
provide Canadians with universal, free health care. The task for Canadian health
care activists is to engage existing constitutional apparatus in the struggle to
influencehealth careresource all ocation decisions. Sections 7 and 15 of the Charter
of Rights and Freedoms® appear to be promising constitutional tools available for
use in enforcing positive, socio-economic rightsto health care in Canada.

There is No “Right” to Health Care: Libertarian and Economic
Theories

An overview of the libertarian approach to health care provides a good
framework for understanding the kind of claim socio-economic rights, such asthe
right to health care, make on society in general and governmentsin particular. By
accepting only “negative” rights as true rights and rejecting claims of “positive”
rights, libertarians are able to make quick cognitive work of claimsto health care.
K. Selick explainsthe classical liberal understanding of positive and negative rights
as follows:

Over the past four centuries, western liberal democracies have viewed
rights primarily as protective mechanisms. A right is like an invisible
wall keeping ussafefrom the interference of others. .. . Therightto life,
for example, simply meant the right not to have one's life taken
away—the right not to be killed— by others. It did not mean the right to
require othersto give one the means of sustenance.’

Rights—that is, negative rights—require only non-interference from other people
and the government. T o say that positive rights exist implies a corresponding duty
to actively support the right claimed. According to the libertarian view, such a
claim on the autonomy of other human beingsis more properly characterized as a
privilege and not aright.

J. Waldron offersan attack on thisclassic liberal theory of rights by pointing
out that in terms of a person’sright to non-interference from the government,

‘R.S.C. 1985, c. C-6.
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[t]he fact that the government itself does not persecute him does not
mean his rights are being adequately taken care of. Similarly his
freedom from arbitrary arrest and imprisonment is not vindicated if the
government restrains only the kidnappers in the ranks of its own
officials. . .. So it is not true to say that the traditional liberal rights
requirefrom governments nothing more than omissionswhereas modern
socio-economic rights involve costs. All rights—even rights to
liberty—are costly to uphold.’

It follows from this that while the libertarian approach separates negative rights
(civil and political rights) and positive rights (economic and social rights) into
separate camps based on the claims they make on the autonomy of other human
beings, this distinction is highly artificial. Be that as it may, the claims of
entitlement resulting from recognition of positive rights necessarily bring a
claiming individual “into conflict with at least one other human being . . . . In fact,
positive rights effectively give some people the right to violate the rights of
others.”® Such aviolation of other people’s negative rights could be said to occur
when a “right” to basic universal health care coverage means that the government
must tax the rich in order to give to the poor.

L. Peikoff isaparticularly vocal critic of the recognition of apositiveright to
health care in the United States.® In his view, such aright is not only illegitimate,
but immoral for the following reasons:

Observe that all legitimate rights have one thing in common: they are
rights to action, not to rewards from other people. The American rights
impose no obligations on other people, merely the negative obligation
to leave you alone. The system guarantees you the chance to work for
what you want — not to be given it without effort by somebody else. The
right to life does not mean that your neighbors have to feed and clothe
you; it means you have the right to earn your food and clothes yourself.
.. . you have no right to the actions or products of others except on
terms to which they voluntarily agree. . .nobody has the right to the
services of any professional individual or group smply because he
wants them and desperately needs them.™

Simply put, aneed does not create aright. M. Faria, Jr. takesthis reasoning a step
further by emphasizing that “[h]ealth care is not aright, just as there are no rights
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to shelter (housing), clothing, food, or apaid vacation to Acapulco or M iami Beach.
In essence, no individual is entitled to the services or the fruits of another'slabor
without just compensation. Physicians should be free to offer their services free of
government coercion.”' This kind of inflexible and impersonal dismissal of
positive or welfare rights has prompted some proponents of positive rights to
comment:

The argument that health careis not aright but a service which must be
paid for inevitably comes from those in society who are secure in the
knowledge that they can afford to pay for this service and who are not
troubled by the thought that there are others who are unableto do so. No
doubt such persons will also insist that their treatment is conducted
according to high standards. But, in supporting their important
individual rights as patients, let us not forget those at the poorer end of
society whom they are prepared to |eave behind."

This criticism is to a certain degree unfair. Libertarianism does not reject the
impulse to aid the poor and the destitute of society, it simply argues that voluntary
charity, not government-enforced charity, must answer to the moral claims of the
needy.

R. A. Epstein, in Mortal Peril: Our Inalienable Right to Health Care, offers
a somewhat softer libertarian approach to the issue of aright to health care by
appealing to economic principles.”® In his view, the market—as it consists of
voluntary “win/win” transactions in the form of freely entered into contracts
between doctors and patients—is the only truly trustworthy foundation upon which
to build a health care system.** Let the market forces work their magic in order to
increase access, quality and affordability of health care for the majority of society,
Epstein says, and let voluntary charity account for the “hard cases”:

These all too human emotionsdo some good in helping the unfortunate,
but they misunderstand the connection between charity and justice.
Charity hasto come from the physician . . . it cannot be compelled by

“|s There a Right to Health Care?’ (1999) 4:4 Medical Sentinel 125 at 126, online:
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Medicine (Macon, Georgia: Hacienda Publishing, 1997). See dso L.R. Huntoon, “Health
Care and the ‘Distributive Ethic’ -- ‘Naturd Rights' vs. Socialism” (1999) 4:5 Medical
Sentinel 177, online: <http://www.haciendapub.com/huntoon3.html> (date accessed: 27
November 2001).
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any court conscious of the long-term dislocations its decision might
bring. . . . Systems of voluntary compassion are sustainable because the
dimensions of the program are limited by the willingness of its
supporters to give of their own resources, not those of others. No one
should be against compassion. But everyone should be on guard against
conscripting others into their compassionate causes.*®

While Epstein’s capitalist view is appealing in its simplicity, it does not take into
account the reality of market failure or, in other words, the failure of voluntary
charity:

Collective charity efforts, like other collective ventures, may founder if
contribution is left strictly voluntary. The most familiar difficulty is the
free-rider problem. Even if each potential contributor to a good whose
production requires a collective effort recognises the importance of
producing it, so long as contribution is not enforced, each may elect not
to contribute, sincecontributionisacost to him, if he believesthat either
enough others will contribute to achieve the good or they will not,
regardless of whether he contributes.*®

M oral free-riding occurs when a society recognizes the societal value or inherent
“good” of responding to an apparent need but fails to bear equally the burden of
that response. For instance, moral free-riding is inherent in both Epstein’s and
Faria’ srecognition that while there is a need for free medical services for the poor,
only doctorsthemselves, on avoluntary basis, should bear the burden of responding
to that need.

The failure of libertarianism and economic theory to deal with the issues of
market failure and the inadequacy of voluntary charity can be overlooked only if
a person feels in no way responsible for answering to the needs of other human
beings. Indeed, “[t]he conservative counter-attack on the welfare state is above all
an attack on theidea that . . . needs make rights; an attack on this idea puts into
question thevery notion of asociety asamora community.”'” W.K. M ariner points
out that the economic, libertarian account “depends upon two controversial
assumptions: (1) everyone morally deserves the talents, intelligence, health status,
and wealth he or she begins with, so that all voluntary trades are fair and just by
definition; and (2) health care is no more important than ordinary commercial
goods.” *® The idea of society as a moral community; the concept of “moral luck”;

“lbid. at xiii.

'®A.E. Buchanan, “The Importance of Health Care” in Bole & Bondeson, supranote 2, 169
at 177.

Y| gnatieff, supra note 1 at 13.

#Book Review: Mortal Peril: Our Inalienable Right to Health Care?’ (1998) 279:4 JAMA
a para. 3, online: JAMA <http://www.jama.ama-assn.org/issues/v279n4/ffulljbk0128-
4.html> (date accessed: 27 November 2001).



210 Health Law Journal Vol.9, 2001

and the special, distinguishing quality of health care that arguably makesitahuman
right, will be dealt with in the next section.

Articulating the Right to Health Care: The Egalitarian Approach
As Waldron points out,

W here a claim about human rightsis contested—as many of the socio-
economic ones are, for example—there is nothing to do but to work
one’'s way back toward the deeper values and commitments that lie
behind it, in the hope of finding premises nottoo far removed from those
that one’ s opponent wants to use to justify her convictions.™

W hat deeper values and commitments can werely on inthe“mora community” of
Canada to justify a human right to health care? In the broadest of terms, the
commitment shown by Canadians to democratic values of equality and justice may
help to anchor arguments regarding a human right to health care.

Interms of justice, the idea of “moral luck” emphasizesthereality that not all
human beings are born onto alevel playingfield. When considering health care, the
“need for medical services can be plausibly considered to be a result of a natural
lottery which applies to every one of us.”?° Therefore, those of us who are wealthy
and healthy enough to engage in the pursuit of happiness have not necessarily
earned our place on the playing field, rather, we were lucky enough to have landed
there. Such luck cannot serve as a solid basis for a libertarian or economic claim
that we are logically or morally entitled to ignore the needs of the unlucky. It
follows that equality does not mean treating everyone the same regardless of their
situation, but rather, requiresthat additional steps—positive steps, if you will—be
taken in order to provide everyone with access to the same opportunities. If we
recognize the fact that “basic health is requisite for competing for socia
opportunities” we can go on to say that “a right to health care is implied by a
fundamental notion of fairness; it ‘makessense’ orisrational for society to provide
such a service.”

Of course, this analysis presumes that people in general want to do more for
their community than simply participate in a complex network of social contracts.
Not everyonefeelsthat the egalitarian pursuit of amoral community isaconvincing
justification for aright to health care, asisclearly indicated in the works of Epstein
and Peikoff. With such irreconcilable world views at issue, why pursue an
articulation of the need for health care as a right at all? Why not simply deal with

*Qupra note 7 at 165.
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it as a shared moral obligation or duty to other people — in other words, why not
promote health care as an entitlement rather than a right? According to A.E.
Buchanan, “[t]he public good argument for enforcing obligations to collective aid
does not depend upon any assumption that individuals have aright to the good in
question.” # Brody points out that underlying the quest for aright to health care in
the United Statesisthe need to develop policiesfor providing to those who cannot
afford to pay for them some, but unfortunately not all, of those things that would
improve their health and increase their life expectancy.” Brody argues, however,
that “[t]he appeal to the right to health care . . . isin no position to help us think
about these issues.”*®

While this is an insightful statement, Buchanan’s “public good” approach
lacksthe punch inherent in a human rights claim. It fail s to recognizethe power that
democratic nations afford to rights. According to V. Leary:

treating health care as a human right means regarding the dignity of the
individual and social justice as primary concerns. The rights-based
approach also considers health care as a public good because of its
importance for life and dignity of the individual and not simply as a
commodity to be alocated solely by market forces. This view also
stressesthe importance of non-discrimination in theallocation of health
care and conferson theindividual an entitlement to theright in question
which should be protected through legidation or administrative
measures. The concept of an entitlement, in short, is derived from the
concept of aright. Finally, recognizing aright to health care focuses
special attention on the needs of vulnerable groups: the poor, minorities,
and children.*
Leary goesonto invoke the theories of R. Dworkin, who definesrightsas*“‘trumps’
whichgenerally, but not unfailingly, will prevail over other societal considerations.
They createa presumption of special protection.”?® The special protection afforded
rights in a democratic society enables the public to exert some kind of influence,
beyond just voting in anew government, over how thecurrent government responds
to those rights, or takes them seriously. It is not enough to classify health care as a
common good.
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Recognizing the Right to Health Care

If the egalitarian case for health care asa human right is convincing, it makes
sense to make that right ajusticiable one. Of course,

the existence of human rights does not depend on prior legal recognition
in any particular jurisdiction. Quite to the contrary, one central function
of human rights, like moral rights generally, isto criticize the law at any
particular time and place, and they could not play this role if their
existence depended on prior legal recognition.?®

W e cannot, and should not, rely on the law to tell us whether a human right to
health care exists. The law merely tells uswhat our enforceable rights are.

In the United States, legal recognition of aright to health care would be the
first step in requiring the government to provide universal, basic health care that is
not dependent on the user’s ability to pay. Canada has already recognized this
governmental obligation—or common good—under the Canada Health Act.”” Legal
recognition of a right to health care in Canada would give citizens constitutional
tools to use in battling infringement on the existing medicare system and in holding
the government accountable for allocation decisions.

W hile cost must beaconcern for governmentsthat have undertakento provide
their citizens with universal health care coverage, economics as a basis for
allocation decisions is considered to be “deficient in its failure to emphasize and
protect the dignity of individuals and minorities. Some social polices should be
adopted because they are morally right and cannot be solely judged on the basis of
cost-benefit analysis, particularly those conducive to greater respect for the
individual person.”?® For Canadians, alegal right to health care could mean that
allocation decisions must adhere to the “principles of fundamental justice” as per
section 7 of the Charter, and furthermore, must respect the equality rights
guaranteed under section 15 of the Charter.”® Such an approach can be described
as egalitarian because it relies on independent principles of justice to “specify a
pattern of distribution that is morally right even if it conflicts with autonomy or
with the maximizing of the aggregate good.” * Presuming there is a human right to
health care generally, isthisright justiciable in Canada?

%D, W. Brock “The President’s Commission on the Right to Health Care” in Chapman,
supra note 24, 65 at 75.

#Qupra note 4.

%|_eary, supra note 24 at 96.
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24, 106 at 108 [emphasisin original].
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Does the Charter Support a Legal Right to Health Care in
Canada?

Canadiansare generally quite proud of Canada’ suniversal health care system,
though most people agree that the system leaves a great deal of room for
improvement. The fact that there is even a question as to whether a legally
entrenched right to health care exists in Canadian law would undoubtedly come as
ashock to most Canadians. The truth of the matter is that while the Canada Health
Act provides a loose framework of principles for the provision of universal health
care, it is not constitutionally entrenched. Thus, the right to health care remains
vulnerable to legislative erosion. This vulnerability is presumably why legal
scholars have set out to prove that health care, along with other socio-economic
rights, isafundamental right under section 7 of the Charter. For, “if aright to basic
and medically necessary health care and services isrecognised as an aspect of the
right to ‘Life, liberty and security of the person’, it follows that any government
denial of such care must respect the requirements of procedural due process or, in
the language of section 7, must accord with *principles of fundamental justice.’”**
What this means is that:

any decision to deny access to basic and medically necessary care
without advising the person affected that a decisionwas being made and
on what grounds, and without affording him or her an opportunity to
participate in the decision-making process or to otherwise respond to the
decision, would be open to section 7 scrutiny ... Insum, section 7 would
require full and meaningful participation by patients in decisions
regarding their care.*

Put another way, “[t]he ambiguity of section 7 of the Charter provides a golden
opportunity for positive-rights activists to implement their agenda.”**

Section 7 reads:
Everyone has theright to life, liberty and security of the person and the
right not to be deprived thereof except in accordance with the principles

of fundamental justice.

Selick, a harsh critic of socio-economic rights, points out that

M. Jackman, “The Requirements of Procedural Due Process with Respect to Health
Resource Allocation” in Canadian Bar Association, Background Papers for “ What's Law
Got to Do With 1t?” : Health Care Reformin Canada (Ottawa: Canadian Bar Association,
1994) 1 [hereinafter “ Procedural Due Process’] at 7.

#|bid. at 8-9.
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this section is ambiguous. Why is the right not to be deprived of life,
liberty, and security of the person contained in a separate phrase from
the main rightsthemselves? Isthe right to life something different from
the right not to be deprived of life? Could this section have been drafted
with the deliberate intention of leaving open the interpretation that the
rights to life, liberty and security of the person actually encompass the
positive right to be given the material means of sustaining one’s life or
achieving financial security, as well asthe traditional negative right not
to be killed?*

There is no definitive statement from the Supreme Court of Canada regarding
socio-economic rights under section 7 of the Charter, however several cases
attempting to argue that the government hasalegal duty to provide social assistance
have been unsuccessful.* That said, as Jackman points out, in the Supreme Court’s
1989 decisionin Irwin Toy Ltd. v. Quebec (A.G.),* “the Court expressly left open
the possibility that ‘economic rights fundamental to human life or survival’ (as
distinct from economic rights of a corporate/commercial nature), would be
protected under section 7.”% Surely health care, as it contributes to a person’s
ability to participate in society and the marketplace, is fundamental to human life
or survival?

Jackman, an outspoken proponent of socio-economic rightsunder theCharter,
thinks that a “ credible claim can be made that section 7 of the Charter guarantees
aconstitutional right to health care. In practical terms, aright to life and to security
of the person is meaningless without access to health care, both in a preventative
sense, and in the event of acute illness.”*® In support of her general argument that
“[a]ninterpretation of the section 7 right to ‘life, liberty and security of the person’
that includes a right to health care reflects the broader social context in which the
Charter was adopted-the background against which the Court has argued that the
Charter must be understood,”* Jackman cites Wilson J. from Stoffman v.
Vancouver General Hospital: “government has recognized for some time that
access to basic health care is something no sophisticated society can legitimately
deny to any of its members.” *°

*|bid. at 109.

*See e.g. Fernandes v. Manitoba (Director of Social services (Winnipeg Central)) (1992),
93D.L.R. (4™) 402 at 414 (Man. C.A.); Conradv. Halifax (County) (1993), 124 N.S.R. 251
at 270-72 (N.S.S.C); Clark v. Peterborough Utilities Commission (1998), 40 O.R. (3d) 409
at 29 (C.A.); and Massev. Ontario (Com. & Social Services) (1996), 134 D.L.R. (4") 20 at
40 (Ont. Dist. Ct.).

%11989] 1 S.C.R. 927 at 1003-4.

"“Procedural Due Process,” supra note 31 at 3-4.

*“The Regulation of Private Health Care Under the Canada Health Act and the Canadian
Charter” (1995) 6 Constitutional Forum 54 at 56.

%% Procedural Due Process,” supra note 31 at 56.

40[1990] 3 S.C.R. 483 at 544.
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Similarly, G. Shea supports an approach to interpretation of Charter
guarantees that takes into account broad “social, political, economic and cultural
values ... shared by the Canadian community” which means considering “the
importance that individual Canadians attach to the provision of universal, free
health coverage.”** The entitlement — not the right — to this universal, free health
coverage in Canadaisfound in the Canada Health Act:*?

3. It is hereby declared that the primary objective of Canadian health
care policy is to protect, promote and restore the physical and mental
well-being of residents of Canada and to facilitate reasonable access to
health services without financial or other barriers.

4. The purpose of this Act is to establish criteria and conditions in
respect of insured health services and extended health care services
provided under provincial law that must be met before a full cash
contribution may be made.

The criteriaor principlesreferred to in section 4 are outlined in section 7 of the Act:
public administration, comprehensiveness, universality, portability, and
accessibility.*?

W hen considering whether section 7 of the Charter provides a foundation for
alegal right to health care, acourt may also consider theinternational human rights
instruments to which Canada is a signatory, though the court itself is not directly
bound by them.** These instruments provide an important background for Charter
interpretati on because “they reflect a serious commitment by the government to the
specific rights, obligations and principles in them ... All of the rights in issue,
including the right to medical care, are consistent with Canadian values and
aspirations.” ** Compared to many other signatory nations, the Canadian government
has been fairly successful in fulfilling its obligations under the following
international human rights instruments.

The International Covenant on Economic, Social and Political Rights
explicitly delineates the human right to health care in international law.*® Article 12
states:

““|sThere aCharter Right to Hedth Carein Canada?’ in Canadian Bar Association, supra
note 31, 1 at 18.

“2Qupra note 4.

“bid.

449 aight Communicationsv. Davidson, [1989] 1 S.C.R. 1038 at 1056-57. See also Baker v.
Canada (Miniger of Citizenship and Immigration), [1992] 2 S.C.R. 817 at para. 70.
“5Shea, supra note 41 at 13-14.

“6Qupra note 3.
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1. The State Parties to the present Covenant recognize the right of
everyone to the enjoyment of the highest attainable standard of physical
and mental health.

2. The steps to be taken by the States Parties to the present Covenant to
achieve the full realization of this rights shall include those necessary
for:
(a) The provision for thereduction of the stillbirthrate and of infant
mortality and for the healthy development of the child
(b) The improvement of all aspects of environmental and industrial
hygiene;
(c) The prevention, treatment and control of epidemic, endemic,
occupational and other diseases;
(d) The creation of conditions which would assure to all medical
service and medical attention in the event of sickness.*’

Under Article 2(1), a State Party must “take steps ... to the maximum of its
available resources, with a view to achieving progressively the full realization of
the rightsrecognized in the present Covenant.”*® B. Toebes in The Right to Health
as a Human Right in International Law deals with the question: “[w]hat precisely
do individuals have aright to on the basis of the right to health under international
law and what are the resulting obligations on the part of States?”*° She concludes
that the

core content of the right can be derived from the Primary Health Care
strategy of the WHO. Irrespective of their available resources, States
have to provide access to maternal and child health care, including
family planning; immunisation against the major infectious diseases;
appropriate treatment of common diseasesand injuries; essential drugs;
and adequate supply of safe water and basic sanitation.*

It appears that Canada hasfulfilled the core content of itsinternational obligations.
Isthere anything else theseinternational instrumentscan contribute to the argument
for “life, liberty and security of the person” as representing a right to health care
under s.7 of the Charter? The answer may be found in the concept of “security.”

The preambl e to the Constitution of the World Heal th Organi zation states that
health is a principle “basic to the happiness, harmonious relations and security of

“Ibid.

“8lbid.

“9(Oxford: Intersentia, 1999) at 4.
*lbid. at 347 [emphasisin original].
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all peoples.”** Article 25(1) of the Universal Declaration of Human Rights® states
that

Everyone hastheright to astandard of living adequate for the health and
well-being of himself and of his family, including food, clothing,
housing and medical care and necessary social services, andtheright to
security in the event of unemployment, sickness, disability, widowhood,
old age or other lack of livelihood in circumstances beyond his control.

In the preambl e to the International Covenant on Civil and Political Rights, State
Parties recognize that “the ideal of free human beings enjoying civil and political
freedom and freedom from fear and want can only be achieved if conditions are
created whereby everyone may enjoy his civil and political rights, as well as his
economic, social and cultural rights.”®®* Not only do these instruments consider
health to be fundamental to the security of the person, they espouse positive
obligations on the part of signatories to provide guarantees for socio-economic
rights. Recognizing a right to health care under section 7 of the Charter would
certainly go along way infulfilling Canada’ s obligations under theseinstruments.**

Despite the apparent strength of the case for recognition of aright to health
care under section 7 of the Charter, thereisstrong case law indicating that a socio-
economic right of this nature will not be recognized by the Supreme Court of
Canada. Shea points out that in Brown v. British Columbia (Minister of Health),*
where the government’ s decision not to fully subsidize the cost of drugs used to
treat AIDS patients was challenged under sections 7 and 15 of the Charter, “[t]he
court rejected the plaintiff’s s.7 claim, arguing that the section did not protect
against economic deprivations, or guarantee benefits which might enhance life,
liberty, or security of the person.”*® Furthermore, in Reference re section 193 and
195.1(1)(c) of the Criminal Code (Canada), Lamer J., as he then was, expressed a
rather narrow view of theapplication of section 7when he held that “therestrictions

. . that section 7 is concerned with are those that occur as a result of the
individuals’ interactionwiththejustice system anditsadministration.”*” Therefusal
of various courts to recognize positive socio-economic rights under the Charter,

*1Signed on 22 July 1946, cameinto force7 April 1948, 14 U.N.T.S. 186 [emphasis added)].
2G.A. Res. 217(1l1), U.N. Doc. A/810 (1948) [emphasis added)].

316 December 1966, 999 U.N.T.S. 171, Can. T.S. 1976 No. 47, ratified by Canadaon 19
May 1976 [emphasi s added].

**For an overview of how several other Western countries have dealt with conflict between
the right to hedth under domestic and international law, and the economic reality of
imposing cost containment measures, see A.D. Exter & B. Hermans, “ Constitutiond Rights
to Health Care: The Conseguences of PlacingLimits on the Right to Health Carein Severa
Western and Eastern European Countries” (1998) 5 Eur. J. Hedlth L. 261.

55(1990), 66 D.L.R. (4" 444 (B.C.S.C).

*Qupra note 41 at 25.

71990] 1 S.C.R. 1123 at 1172.
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combined with the Supreme Court’s finding in Reference re section 193 and
195.1(1)(c) of the Criminal Code that section 7 is applicable mainly to the justice
system, leads Shea to conclude that “section 7 is incapable of creating an
independent right to health care.”*® B. Windwick, having undertaken an analysisof
case law similar to that undertaken by Shea, also finds that “[t]o the extent
prediction is possible, the prognosis for s. 7 protection of a right to health-care is
not optimistic.”*°

While finding alegal right to health care under section 7 appears unlikely, it
may be the case that “positive-rights activists” can “implement their agenda”
through other means.*® Shea cites G. Pickett in pointing out that “while the
government may not have an independently enforceable obligation to provide
universal medical care, ‘once it has undertaken to do so, it may be constitutionally
constrained in how it treats the interests so created.””® The constitutional
constraints Pickett refers to are found under section 15 of the Charter, rather than
under section 7.

Section 15: Enforcing the Right to Health Care Without
Constitutionally Entrenching It

Two recent decisions, made at opposite ends of the country, haveindicated the
willingness of the courts to adopt a section 15 analysis in order to address health
care activists and concerns about health care policy decisions. Cameron v. Nova
Scotia (Attorney General),** decided in 1999, and the more recent decisi on of Auton
(Guardian ad litem of) v. British Columbia (Minister of Health)®® both deal with
Charter claims against the government regarding health care policy. The plaintiffs
in Cameron and Auton both attempted to use section 7 and section 15 to argue
against government health care resource allocation decisions. In both cases, the
section 7 arguments were ignored by the Court, while the section 15 arguments met
with success. Unfortunately, the claim in Cameron ultimately failed as a result of
the Court’ s application of s.1 of the Charter. Before looking at these two cases, it
will be helpful to review Eldridge v. British Columbia, the leading Canadian case

*®Qupra note 41 at 27.

%% Health-Care and Section 7 of the Canadian Charter of Rights and Freedoms” (1994) 3:1
Health L. Rev. 20 & para. 24.

°Selick, supra note 6 at 110.

#1Qupra note 41 at 33, diting G. Pickett from a speech entitled “A Right to Health Care?
Rationing, Allocation and the Charter of Rights and Freedoms,” presented to The Canadian
Bar Association--National Law Section, February 1993.

£2(1999), 177 D.L.R. (4") 611 (N.S.C.A) [hereinafter Cameron]. An application for leave to
appeal to the Supreme Court of Canada was dismissed without reasons on 29 June 2000:
[1999] S.C.C.A. No.531.

$3(2000), 78 B.C.L.R. (3d) 55 (B.C.S.C.) [hereinafter Auton].
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dealing with section 15 of the Charter as it applies to allocation of health
resources.*

In Eldridge, the plaintiffs successfully argued that the Government of British
Columbia violated section 15 by failing to provide funding for sign language
interpreterswhen required by deaf people attending at hospitals.®® In response to the
Government’s argument that the Charter does not “oblige the state to take positive
actions, such as to provide services to ameliorate the symptoms of systemic or
general inequality” the Court found that “once the state does provide a benefit, it
isobliged to do so in a non-discriminatory manner ... In many circumstances, this
will require governments to take positive action, for example by extending the
scope of abenefit to apreviously excluded class of persons.”®® W hile this statement
appeared promising to health care reform activists, s.1 of the Charter still enables
governmentstojustify s.15 infringementson an economic basis. Asthe Court stated
in Eldridge “[g]overnments must demonstrate that their actions infringe the rights
in question no more than is reasonably necessary to achieve their goals.”®” In
interpreting the Court’ sdecisionin Eldridge, B. von Tigerstrom observesthatinits
application of s.1, “[t]he Supreme Court ... left the door open for a justification of
discriminatory treatment in health care or other social services based solely on
reasons of financial constraints, subject to rational connection, minimal impairment
and proportionality tests.” ®®

The decision in Cameron, while it expanded the use of section 15 to contest
health care allocation decisions, did little to shut down the economic escape route
available to governments under s.1 of the Charter. In Cameron, a childless couple
used section 15 of the Charter to challenge a government funding decision to
exclude in vitro fertilization and some other (though not all) fertility treatments
fromthe provincial insurance plan. The Court found that while “[n]ot every person
denied a procedure can successfully mount a Charter challenge ... denial of these
procedures, on the ground that they are not medically necessary, creates a
distinction based on the characteristic of infertility” and that distinction was found
to be a discriminatory one.*® Having found that s.15 had been violated, the Court
then went on to apply a section 1 analysis as per Andrews v. Law Society of British
Columbia’ to determinewhether theviolation was* demonstrably justified in afree
and democratic society.” * In analysing, under section 1, thegovernment sdecision
to deny funding to the particular procedure in question, the Court decided that:

84(1997), 151 D.L R. (4th) 577 (S.C.C.) [hereinafter Eldridge].

| bid.

|bid. at para. 73.

“Ibid. at para. 86.

% Equality Rights and the Allocation of Scarce Resourcesin Health Care: A Comment on
Cameron v. Nova Scotia”’ (1999) 11:1 Constitutional Forum at 30.

#Qupra note 62 at 169-70.

70(1989), 56 D.L.R. (4th) 1 (S.C.C.).

"'Charter, supra note 5, s. 1.
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[t]he policy makers require latitude in balancing competing interestsin
the constrained financial environment. We are simply not equipped to
sort out the priorities. We should not second guess them, except in clear
cases of failure on their part to properly balance the Charter rights of
individuals against the overall pressing objective of the scheme under
the Act . . . . To use the words of Sopinka, J. . . . “it would be
unrealistic” for this Court to assume that there are unlimited funds to
address the needs of all. We must necessarily show considerable
deference to the decision makers in this exercise.”

The Court distinguished Cameron from Eldridge by finding that the accessibility
of alternative treatments in Cameron meant that section 15 was only minimally
impaired.”

In her case comment on Cameron, von Tigerstrom notes that while in some
cases, denials of funding may be discriminatory,

[i]t cannot be the case, however, that whenever funding is denied for a
treatment or procedure that is specifically relevant to or required by
persons with a particular medical condition or disability, the mere fact
of the denial will be sufficient for afinding of discrimination. There may
be grounds for aclaim that the provincial government isin violation of
its obligations under the Canada Health Act to provide comprehensive
services.”

W here does this leave health care activists who wish to use constitutional tools to
attack such denial sof funding?In Auton (Guar dian ad litem of) v. British Columbia
(Minister of Health), the failure of the government of British Columbiato provide
effective treatment for autistic children was found to violate section 15 of the
Charter.”™ The Court found that the B.C. government’ s failure to accommodate the
children was discriminatory under section 15, and furthermore, that the
government’ sfailure to provide appropriate treatment to the children undermined
“the primary objective of the medicare legislation, which is to provide universal
health care.” "® Such afailure could not be justified under section 1 on the basis of
policy decisions regarding the “‘judicious use’ of limited health care resources.”””
Auton, in its inherent support of a positive duty attributed to the government to
providetherapeutic servicesto autistic children, may represent aturning pointinthe
debate surrounding the existence of an enforceable positive right to health care in
Canada. Thisright, however, is not articul ated as an all-encompassing human right

2Qupra, note 62 at paras. 236-37.
“|bid. at para. 244.

"Qupra note 68 at 38.

*Qupra note 63.

|bid. at paras 151-52.

lbid.



Friesen # Right to Health Care 221

under section 7, but rather, is aright to enjoy “ non-discriminatory,” as distinct from
“equal” accessto the benefits of a universal medicare system:™

Having created a universal medicare system of health benefits, the
government is prohibited from conferring those benefits in a
discriminatory manner. I n the case of children with autism, their primary
health care need is, where indicated, early intensive behavioural
intervention. In failing to make appropriate accommodation for their
health care needs, the Crown hasdiscriminated against them. It isnot the
medicare legislation that is discriminatory or defective but the Crown’s
overly narrow interpretation of it.”

In Auton, the Government took the position that the lack of funding for autistic
children was a policy decision to which the Court should show judicial deference,
arguing that “the effect of funding treatment for autistic children would [be to]
direct resources away from other children with special needs.” * This cost-benefit
argument was rejected by the Court, which found that such an argument could not
be used to “justify aviolation of the petitioners section 15 rights.”®*

W hat does Auton represent for advocates of aright to health care? While the
Court in Auton found it unnecessary to deal with section 7 arguments,® it indicated
judicial support for of section 15 as atool to be used in attacking government health
care allocation decisions. Auton tells us that economic principles alone cannot
support decisions for denial of health care funding. This is in keeping with the
observation that in Canada, theright to health care means ensuring that “allocation
and rationing choices[are] compatible with the egalitarian ideal s of our health care
system.”®

Conclusion: Choose Your Battles

Does a human right to health care exist? Like all questions engaging world
views, the answer to this question depends on who you are asking. What is certain
is that for people who believe in its existence, the right to health care does not
depend on legal recognition. It may be argued that in Canada, at least, the
intellectual battle over the existence of aright to health carelessimportant than the
legal battle to influence health care resource allocation decisions. The right to
health care, while it may be a human right recognized in international documents,
has not been recognized, and most likely will not be recognized, as a justiciable

"8Auton, supra note 63 at paras. 126-33.

|bid. at para. 126.

®lbid. at para. 147.

8pid. at para. 151. This argument was aso rejected in Schacter v. Canada (1992), 93
D.L.R. (4" 1 (SCC).

#|hid. at para. 111.

8Shea, supra note 41 at 3.
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right enshrined in the Charter. However, if the goal of locating such a right to
health carein Canadian law isto enable public enforcement of egalitarian principles
using constitutional tools, then s.15 can be used to achieve thisgoal. Auton tellsus
that the Charter can be used to enforce positive obligations on the government to
provide adequate health careto all of itscitizens. Defining exactly what “ adequate”
health care meansin Canada, a process that has been ongoing since the advent of
the Canada Health Act, is the next important battle to be waged by health care
activists.®

8For adiscusson of just how difficult it may be to formul ate these prind ples beyond cost-
benefitanalysis, seeT.A. Caulfield “Wishful Thinking: Defining “Medically Necessary” in
Canada’ (1996) 4 Health L. J. 63 at 85, “[a]s a concept, medically necessary should be one
goal of a‘decision-making framework’ used to make informed health care policy choices
on a variety of levels (micro, meso and macro). Further research is required on both
formulation of the' decision-makingframework’ and on theinputs(e.g., outcomesresearch,
cost-effectiveness research, legal and ethical considerations, community vaues, etc)
required for this process.”



