
*Martha Jackman is a professor of constitutional law at the University of Ottawa.
1National Forum on Health, Canada Health Action: Building on the Legacy – Final Report of the
National Forum on Health (Ottawa: Minister of Public Works and Government Services, 1997) at 20.
2Auditor General of Canada, Report of the Auditor General of Canada to the House of Commons, 1999
– Chapter 29: Federal Support of Health Care Delivery (Ottawa; Minister of Public Works and
Government Services Canada, 1999) at 29-19.
3Institute for Research on Public Policy Task Force, Recommendations to First Ministers (Montreal:
Institute for Research on Public Policy, 2000). The IRPC task force members include former federal
health minister Monique Bégin, former Québec health minister Claude Forget, and Henry Friesen,
former president of the Medical Research Council of Canada, among others.
4In the view of the task force “Canadians now witness almost daily childish, sterile bickering between
the two levels of government as to who-paid-how-much-for-what-when”; ibid. at 29; P. Adams, “Stop
Bickering, Health Panel Says” The Globe and Mail (8 September 2000) A1. 
5Government of Canada, Privy Council Office, News Release 800-038/004, “First Ministers Meeting
Communiqué on Health” (11 September 2000).

Constitutional Jurisdiction Over Health in Canada

Martha Jackman*

 

I.   Introduction

Health and health care reform remain at the forefront of current social and

political debate in Canada. Recent governmental and non-governmental studies

alike have recommended greater collaboration and cooperation between federal and

provincial/territorial governments in order to increase the coherence of Canadian

health policy and to better ensure the long term viability of the health care system.

In its 1997 Final Report, for instance, the National Forum on Health identified a

“strong federal/provincial/territorial partnership” as a key princip le for health care

renewal.1 In its 1999 review of federal support for health care delivery, the Auditor

General of Canada urged the federal government and  the provinces to “build on the

Social Union Framework Agreement and work together to avoid and resolve

disputes over the interpretation of the Canada Health Act.”2 Most recently a task

force of prominent health care experts brought together by the IRPP,3 recommended

that the now “dysfunctional” federal-provincial relationship in the area of health be

abandoned in favour of a “renewed partnership” between the federal government

and the provinces.4

In response to these and broader calls for urgent joint action on the health care

front, the Prime Minister and Premiers ended their September 11, 2000 First

Ministers’ meeting with the announcement of a new federal-provincial “health

renewal agreement”, providing for a $23.4  billion increase in federal health

transfers over five years in exchange for better reporting by the  provinces on health

care system performance and outcomes.5 Essential to reaching consensus among the
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First Ministers, according to the media,6 was the inclusion in the agreement of a

preamble stating that “Nothing in this document shall be construed to derogate from

the respective governments’ jurisd ictions” and that all elements of the agreement

“shall be interpreted in full respect of each government’s jurisdiction.”7 The object

of the following paper is to review the current state of the law relating to the

division of powers over health in Canada, in order to describe the “respective

governments’ jurisdictions” to which the new federal-provincial health agreement

so emphatically refers. 

While Canadian governments at all levels are now extensively involved in

health protection and promotion and in the regulation and delivery of health care

services, at the time of Confederation, however, health care was not considered a

matter of national importance but was seen primarily as an issue of private or local

interest. In the event of illness, most people were dependent on their families and

neighbours for care within the home. What little institutionalized health care did

exist in 1867 was organized and delivered largely by local charities and religious

groups rather than by the state.8 As a consequence, the Constitution Act, 18679 does

not include “health” as a specific head of federal or provincial legislative

responsibility. As Justice Estey explained in Schneider v. R: 

“[H]ealth” is not a matter which is subject to specific constitutional

assignment but instead is an amorphous topic which can be addressed by

valid federal or provincial legislation, depending in the circumstances of

each case on the nature or scope of the health problem in question.10  

In the absence of an express grant of legislative authority under the Constitution

Act, 1867, Parliament has relied primarily on its spending and criminal law powers

as a basis of federal action in relation to health. The provinces have intervened

broadly in the health care field by virtue of their jurisdiction over “hospitals”,

“property and civil rights”, and matters of a “local or private nature” in the

province.  The first part of the paper will review the source and scope of federal

jurisdiction over health; the second part of the paper will examine the basis and

limits of provincial legislative authority in this area. 
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A. Federal Jurisdiction over Health

1. The Federal Spending Power

The federal spending power, or Parliament’s power to spend money raised

through taxation and otherwise dispose of public property, inferred from sections

91(1A), 91(3) and 10611 of the Constitution Act, 1867, provides the basis for

considerable federal activity in the field of health, including for the most significant

piece of federal health legislation – the Canada Health Act.12

The federal government’s exercise of its spending power in the area of health

was reviewed by the Alberta Court of Appeal in Winterhaven Stables Ltd. v.

Canada (A.G.),13 a constitutional challenge to a number of federal spending statutes

prompted by the enactment of the Canada Health Act in 1984. In his decision for

the Alberta Court of Appeal, Justice Irving agreed with the appellant that federal

financial incentives under the Canada Health Act, the Canada Assistance Plan14

and other federal spending legislation created substantial pressure on the provinces

to participate in national shared-cost programs such as medicare. However, Justice

Irving held that the federal government was not acting beyond its jurisdiction when

it imposed conditions on its transfers to the provinces. Rather, he concluded that

such conditions created “legitimate national standards”, and that the existence of

federal shared-cost programs, such as the national health insurance scheme

established under the Canada Health Act, was explicitly recognized under section

36 of the Constitution Act, 1982.15 The constitutional validity of such federal

spending was confirmed  by the Supreme Court of Canada in its 1991  decision in

Reference Re Canada Assistance Plan16 and reaffirmed, with regard to the Canada

Health Act in particular, in the Court’s recent decision in Eldridge v. British

Columbia (A.G.).17
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The Canada Health Act represents a classic exercise of the federal spending

power.18 The Act establishes a number of conditions which the provinces must meet

in order to be eligible  for federal cash contributions towards provincial health

insurance costs, pursuant to Canada Health and Social Transfer provisions of the

Federal Provincial Fiscal Arrangements Act.19 These conditions, set out under

section 7 of the Canada Health Act, include the requirements that provincial health

insurance plans be comprehensive, universal, portable, publicly administered, and

accessible.20 Because compliance with the terms and conditions of the Act is entirely

voluntary (the only penalty being the withholding of federal funds), the legislation

is constitutionally unobjectionable.

Aside from the Canada Health Act, the spending power provides the

constitutional basis for a number of federal health promotion and health research-

related initiatives, primarily under the aegis of Health Canada,21 such as  the

National AIDS Strategy,22 the Canadian Institute for Health Information and the

Canadian Institutes for Health Research.23 Federal health spending also takes place

through the income tax system, most notably through the individual medical

expense deduction under the federal Income Tax Act.24
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2. The Federal Criminal Law Pow er

The courts have granted Parliament a large degree of latitude in the exercise

of its criminal law power under section 91(27) of the Constitution Act, 1867.25 As

Justice Estey explained in Scowby v. Glendinning: “The terms of s. 91(27) of the

Constitution must be read as assigning to Parliament exclusive jurisdiction over

criminal law in the widest sense of the term.”26 While the exercise of the federal

criminal law power cannot amount to a disguised attempt to regulate matters

unrelated to the criminal law,27 the courts have held that federal legislation enacted

pursuant to the criminal law power can be preventive or punitive,28 can include

dispensations and exemptions,29 can determine the extent of blameworthiness,30 can

provide for functionally related civil remedies,31 and can create new crimes.32 So,

for example, in R. v. Cossman’s Furniture (1972 ) Ltd. the Manitoba Court of

Appeal ruled that provisions of the federal Hazardous Products Act33 regulating

infant cribs were d irected  at ensuring the security and  health of infants, and so were

a valid exercise of the federal criminal law power.34 In R. v. Wetmore, the Supreme

Court of Canada held that the provisions of the federal Food and D rugs Act35

relating to the safety of food,36 drugs and medical devices, were supportable under

the criminal law power, inasmuch as they were directed at protecting the “physical

health and safety of the public.”37 In its 1988 decision in R. v. Morgentaler,38 the
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Supreme Court held that the federal government had jurisdiction to enact

therapeutic abortion provisions under the federal Criminal Code, although the Court

went on to find that the abortion provisions violated the Canadian Charter of Rights

and Freedoms, and declared them unconstitutional on that basis.39

The scope of the federal criminal law power in relation to health was

addressed in depth by the Supreme Court in its decision in RJR-MacD onald Inc. v.

Canada (A.G.),40 a case involving the constitutionality of the federal Tobacco

Products Control Act41 under the Constitution Act, 1867 and under the Charter.42

The Act, which prohibited tobacco advertising and  promotional activities and the

sale of tobacco products in packages which did not display the requisite health

warnings, was challenged by the RJR-MacDonald and Imperial Tobacco companies

as an attempt to regulate advertising – a matter of provincial jurisdiction under

section 92(13). In its decision in the case, the Québec Superior Court agreed with

the tobacco manufacturers’ characterization of the Act, and struck it down.43 On

appeal,44 the Québec Court of Appeal found that the Tobacco Products Control Act

was not a legitimate exercise of the federal criminal law power, but decided  that it

could be upheld under the federal peace, order and good government power.45 On

the issue of the Act’s validity as criminal law the Court of Appeal found  that, while

Parliament was clearly seeking to protect public health, neither the activities directly

prohibited by the Act nor smoking itself were matters having a sufficient “affinity

with some traditional criminal law concern.”46

Rendering the majority decision for the Supreme Court of Canada on the

division of powers issue, Justice La Forest declined to address the question whether

the Tobacco Products Control Act could be justified under the federal peace, order

and good government power, and found instead that the Act was a valid exercise of
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the federal criminal law power.47 Justice La Forest described Parliament’s criminal

law jurisdiction over matters of health in the following terms: “The scope of the

federal power to create criminal legislation with respect to health matters is broad,

and is circumscribed only by the requirements that the legislation must contain a

prohibition accompanied by a penal sanction and must be directed at a legitimate

public health evil.”48 In Justice La Forest’s view, the federal government’s purpose

in enacting the Tobacco Products Control Act was the reduction of tobacco

consumption and the protection of public health. Since the legislation was directed

at a public health evil: smoking, and contained prohibitions accompanied by penal

sanctions,49 Justice La Forest concluded that the Act fell squarely within section

91(27). 

In coming to this conclusion Justice La Forest rejected the arguments,

advanced by the tobacco companies and supported by Justice Major in his

dissenting opinion,50 that the Act was not valid criminal law because it prohibited

conduct which was not of traditional criminal law concern; that tobacco advertising

and promotion could not be criminalized when the underlying activity (smoking)

remained legal; and that, in view of the various exemptions which it contained, the

Act was more properly characterized as regulatory rather than criminal in nature.51

Responding to these objections, Justice La Forest argued that the fact that smoking

and tobacco advertising were not illegal in the past in no way precluded Parliament

from criminalizing either of the activities today;52 that in attempting to address

tobacco’s harmful health effects, Parliament was free to choose the legislative

method it deemed most feasible;53 and that the exemptions set out under the Act did

not detract from the criminal nature of the legislation, but rather, helped to clarify

the contours of the new crime – “the advertisement and promotion of tobacco

products offered  for sale in Canada.”54

Following its decision in RJR-MacDonald, the Supreme Court confirmed

Parliament’s ability to rely on its criminal law power to justify broader forms of

health regulation in R. v. Hydro-Québec .55 The case involved a challenge by Hydro-

Québec to the regulation of PCBs under the Canadian Environmental Protection



102  Health Law Journal Vol.8, 2000

56R. v. Hauser, [1979] 1 S.C.R. 984 at 999; RJR-MacDonald, supra note 40 at 364, Major J.
57The preamble of section 91 provides that: “It shall be lawful for the Queen, by and with the advice and
consent of the Senate and House of Commons, to make laws for the peace, order and good government
of Canada, in relation to all matters not coming within the classes of subjects by this Act assigned
exclusively to the legislatures of the provinces.”
58In his judgment in Reference Re Anti-Inflation Act, [1976] 2 S.C.R. 373 at 436, Justice Ritchie
described the circumstances which would warrant federal reliance on the national emergency branch
of the peace, order and good government power as follows:

In my opinion such conditions exist where there can be said to be an urgent and critical
situation adversely affecting all Canadians and being of such proportions as to transcend
the authority vested in the Legislatures of the Provinces and thus presenting an emergency
which can only be effectively dealt with by Parliament ... The authority of Parliament in
this regard is, in my opinion, limited to dealing with critical conditions and the necessity
to which they give rise and must perforce be confided to legislation of a temporary
character.

59[1925] A.C. 396 (P.C.) at 412.

Act. In rejecting Hydro-Québec’s claim that the environmental controls contained

in the Act touched upon matters of provincial jurisdiction, Justice La Forest asserted

that the goal of protecting human health supported  federal regulation of toxic

substances under the criminal law power.

The Supreme Court’s reasoning in RJR-MacDonald and in Hydro-Québec

provides considerable scope for future federal legislation aimed at controlling

activities which put human health at risk, including those which have historically

been perceived as entirely legitimate in nature. As Justice La Forest’s decision

makes clear, the federal government may not only exercise its criminal law power

in emerging areas of pub lic health concern, it may also invoke section 91(27) in

support of regulatory schemes which, like the Tobacco Products Control Act, are

relatively detailed and complex in their structure, penalties and scope. In this

regard, the RJR-MacDonald decision represents an important departure from the

earlier view56 that legislation of a regulatory rather than more strictly prohibitive

form could not be justified under section 91(27). By allowing for a regulatory

approach to public health issues under section 91(27), the decision significantly

expands the potential for federal reliance on the criminal law power in the area of

health.

3. The Peace, Order and Good Government Power

The federal peace, order and good government (POGG) power is a residual

power found in the opening paragraph of section 91 of the Constitution Act, 1867.57

The courts have identified two situations in which the peace, order and good

government power will support federal legislative action. First, under the

“emergency” branch of the peace, order and good  government power, Parliament

may adopt temporary legislation dealing with matters of national urgency.58 In

Toronto Electric Commissioners v. Snider59 and in Attorney General for Ontario
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v. Canada Temperance Foundation,60 the Privy Council referred to an epidemic as

an example of a situation which might warrant federal intervention under the

emergency power. As Viscount Simon explained:

 

A pestilence has been given as an example of a subject so affecting, or

which might so  affect, the whole D ominion that it would justify

legislation by the Parliament of Canada as a matter concerning the order

and good government of the Dominion. It would seem to follow that if

the Parliament could legislate when there was an actual epidemic it

could also do  so to prevent one occurring and also to prevent it

happening again.61

In addition to emergency situations, under the “national concern” branch of the

peace, order and good government power, Parliament can regulate matters going

beyond local or provincial interest, which are inherently the “concern of the

Dominion as a whole.”62

In R. v. Schneider, Justice Laskin made reference to a national concern based

field of federal health jurisdiction under the peace, order and good government

power “directed to the pro tection of national welfare.”63 In his decision in the

Schneider case Justice Estey described this federal dimension of health as follows:

“[F]ederal legislation in relation to “health” can be supported where the dimension

of the problem is national rather than local in nature ... or where the health concern

arises in the context of a public wrong and the response is a criminal prohibition.”64

The most recent, comprehensive review of the peace, order and good  government

power is found in R. v. Crown Zellerbach Canada Ltd.,65 in which the Supreme

Court of Canada upheld federal regulation of marine pollution as a matter of

national concern. In his judgment for a majority of the Court, Justice  Le Dain

argued that, for a matter to qualify for federal intervention under the national

concern doctrine: “it must have a  singleness, distinctiveness and indivisibility that

clearly distinguishes it from matters of provincial concern and a scale of impact on

provincial jurisdiction that is reconcilable with the fundamental distribution of

legislative power under the Constitution.”66 In determining whether these

requirements had been met, Justice La Forest held that the effect on extra-provincial
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interests of a province’s failure to  deal effectively with the intra-provincial aspects

of the matter in question would be of particular relevance.67

The criteria put forward by Justice Le Dain in the Crown Zellerbach case were

applied by the Québec Court of Appeal in its ruling on the constitutionality of the

Tobacco Products Control Act in the RJR-MacDonald case.68 As discussed above,

the tobacco  manufacturers challenged the federal Act on the grounds that its true

object was the regulation of tobacco advertising, a matter of exclusive provincial

jurisdiction. Like the Supreme Court of Canada, the Québec Court of Appeal

rejected this characterization of the federal legislation, arguing instead that the

object of the Act was the contro l of tobacco advertising in the interests of protecting

public health.69 Speaking for a majority of the Court of Appeal on the division of

powers issue, Justice Brossard emphasized that, in keeping with the Supreme

Court’s reasoning in Crown Zellerbach, a simple desire to achieve legislative

uniformity, or a concern about the possibility of a legislative patchwork absent

federal intervention, were not sufficient to justify reliance on the peace, order and

good government power.70 However, Justice Brossard found that, in the broader

context of public health, smoking and tobacco advertising were matters of national

concern which met the criteria put forward by Justice La Forest in Crown

Zellerbach, in terms of the distinct and uniform nature of the health problems

created.71 Justice B rossard argued further that, while the provinces were capable of

adopting similar legislation, a failure by one province to  legislate with regard to

tobacco advertising would compromise  the interests of residents elsewhere, since

such advertising would necessarily spill over into other provinces. On that basis the

Québec Court of Appeal concluded that federal intervention in this area of public

health was necessary and justifiable under the peace, order and good government

power.72

As discussed  earlier, in his decision for the Supreme Court of Canada in the

RJR-MacDonald case, Justice La Forest declined to address the issue of whether the

Tobacco Products Control Act could be upheld under the peace, order and good

government power, but instead relied on the federal criminal law power. In the

Supreme Court’s recent decision in R. v. Hydro-Québec ,73 Justice La Forest again

held that it was unnecessary to decide whether the peace, order and good

government power could support federal regulation of PCB’s and other

environmental contaminants under the Canadian Environmental Protection Act,
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since he considered the federal legislation to be justified under the criminal law

power. Justice La Forest did, however, caution against a too ready reliance on the

peace, order and good government power, out of concern that this could  radically

alter the existing division of powers between the federal government and the

provinces.74 

The Supreme Court’s decision in the Schneider case suggests that the federal

government has the power to regulate matters of national health and welfare, per se,

under the peace, order and good government power.75 The Crown Zellerbach

decision also leaves room for the argument that particular issues of national public

health are susceptible to federal regulation under the peace, order and good

government power, provided they meet the specific criteria set out by Justice Le

Dain in the case. However, the Supreme Court’s reasoning in the RJR-MacDonald

and Hydro-Québec  decisions make it far more likely that the federal government

will invoke its criminal, rather than the peace, order and good government, power

as a basis for future federal intervention in the field of health. For instance, while

the Royal Commission on New Reproductive Technologies (NRT) relied heavily

on the peace, order and good  government power in support of its recommendations

for extensive federal intervention in the field of NRTs,76 the legislation subsequently

proposed by the federal government to regulate new reproductive and genetic

technologies was grounded almost exclusively in the criminal law power.77 
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4. Aboriginal Health

Under section 91(24) of the Constitution Act, 1867, Parliament has

constitutional authority over “Indians, and Lands reserved for the Indians”.78 The

federal Indian Act79 and the Indian Health Regulations80 deal directly with the

delivery of health services to status Indians living on reserves.81 The scope of

federal responsibility for Aboriginal health is, however, a matter of ongoing debate

between Aboriginal groups, the federal, and provincial governments, particularly

as regards off-reserve health and services for Métis and non-status Indians.82

Aboriginal groups characterize the provision of health services by the federal

government as a treaty right. A direct reference to the obligations of the federal

Crown in this regard is found in Treaty No. 6, signed in 1876 between the federal

government and the Cree of Central Alberta and Saskatchewan. Trea ty No. 6

provides, in relevant part: 

That a medicine chest shall be kept at the house of each Indian agent for

the use and benefit of the Indians at the direction of such agent. T hat in

the event hereafter of the Indians comprised within this treaty being

overtaken by any pestilence, or by a general famine, the Queen, on being

satisfied and certified thereof by Her Indian Agent or Agents, will grant

... assistance of such character or to such extent as the Chief

Superintendent of Indian Affairs shall deem necessary and sufficient to

relieve the Indians from the calamity ... befallen them.83

The significance of the Treaty No. 6 “medicine chest” clause in terms of the

federal government’s obligations to provide health services to treaty Indians was

addressed by the Saskatchewan Court of Appeal in the 1971 case of R. v.
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Swimmer.84 The Respondent, a status Indian living off-reserve in Saskatchewan, was

charged with failure to pay the province’s medical and hospital insurance premiums.

At trial, the judge found that, as a beneficiary of Treaty No. 6, the Respondent was

entitled to receive all medical services, including medicine, drugs, medical supplies

and hospital care free of charge, and was therefore exempt from paying provincial

health insurance premiums. In his decision for the Saskatchewan Court of Appeal,

Justice Culliton rejected this interpretation of the Treaty, arguing that:

The clause itself does not give to the Indian an unrestricted right to the

use and benefits of the “medicine chest” but such rights as are given are

subject to the direction of the Indian agent ... I can find nothing

historically, or in any dictionary definition, or in any legal

pronouncement, that would justify the conclusion that the Ind ians, in

seeking and accepting the crown’s obligation to provide a ‘medicine

chest’ had in contemplation provision of all medical services, including

hospital care.85

Justice Culliton concluded  that Treaty No. 6 did not impose an obligation on the

federal government to provide medical and hospital services to all Indians, nor did

any federal legislation. On that basis he found that the respondent was subject to the

provisions of the Saskatchewan Hospitalization Act and the Medical Care

Insurance Act, and so obliged to pay the provincial premiums provided for under

the legislation.86

The Manitoba Court of Appeal came to a similar conclusion, that status

Indians in Manitoba were subject to that province’s Hospital Services Insurance

Act, in its decision in Manitoba Hospital Commission v. Klein and Spence.87 In that

case the Respondent argued that, while she was an “insured person” within the

meaning of the M anitoba hospital insurance legislation, Indians had traditionally

been supplied with hospital services free of charge by the federal government, and

thus could not be expected to pay for such services under provincial legislation.

The Court of Appeal rejected this argument on the grounds that the Hospital

Services Insurance Act was a law of general application within the meaning of

section 88 of the Indian Act,88 and thus applied to all residents of the province,

including Indians. On that basis, the Court of Appeal concluded that the Respondent

was liable for payment for any hospital care which she received.89
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Beyond the health and hospital insurance context, provincial health legislation

was also found to  apply to Indians in the 1907 case of R. v. Hill.90 There the Ontario

Court of Appeal held that an Ontario law which restricted the practice of medicine

to licensed physicians applied equally to Indians, and found the aboriginal

defendant guilty of the unauthorized practice of medicine. More recently, in

Westbank First Nation v. British Columbia (Labour Relations Board),91 the B.C.

Supreme Court held that labour relations in a long-term care facility owned and

operated on behalf of the Westbank First Nation in British Columbia were a matter

of provincial rather than federal jurisdiction. The Court came to that conclusion on

the basis that less than a third of the residents of the home were  First Nations

patients, and that the mandate of the home was to provide intermediate care to a

much wider population. However, the Federal Court of Canada came to the opposite

conclusion with regard to jurisdiction over labour relations in an aboriginal alcohol

rehabilitation facility in its decision in Sagkeeng Alcohol Rehab Centre Inc. v.

Abraham.92 The Court held that labour relations at the Sagkeeng Alcohol Rehab

Centre, located on the Fort Alexander Reserve in Manitoba and funded by Health

Canada under the National Native Alcohol and Drug Abuse Program, were a matter

of federal jurisdiction under section 91(24). In Justice Rothstein’s view:

The fact that the rehabilitation centre is organized and operated

primarily for Indians, governed solely by Indians, that its facilities and

services are intended primarily for Indians, that its staff are  specially

trained under the [National Native Alcohol and Drug Abuse Program]

and receive First Nations training, and that its rehabilitation program,

curriculum and materials are designed for Indians, all serve to  identify

the inherent “Indianness” of the centre and link it to Indians.93

While the federal government now provides status Indians living on and off

reserve access to general health and hospital care through provincial health

insurance regimes, the Medical Services Branch of Health Canada continues to

directly deliver other public health services in Aboriginal communities,94 including

health promotion, immunization, dental health, and drug and alcohol prevention and

treatment programs.  The Medical Services Branch also provides a range of non-

insured health benefits to status Indians, such as drugs, eyeglasses and

transportation, as well as operating a small number of hospitals in remote areas. In

1988, the federal government established a program to facilitate the transfer of
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responsibility for Indian health programs from Health Canada to Aboriginal

communities,95 and in 1998 the department reported that 170 such agreements had

been signed, covering 282 of the 631 First Nations and Inuit Communities in

Canada.96

5. Other Constitutional Basis for Federal Health Regulation

Section 91(11) of the Constitution Act, 1867 grants Parliament the power to

legislate in relation to “quarantine and the establishment and maintenance of marine

hospitals” – the basis for the federal Quarantine Act.97 Under section 91(7) of the

Constitution Act, 1867, Parliament has constitutional authority over the “militia,

military and naval service, and defence”. Section 91(25) provides for federal

jurisdiction over “naturalization and aliens”. Section 91(28) provides for federal

power over “the establishment, maintenance and management of penitentiaries”.

Pursuant to these provisions the federal government provides health services to

members of the Canadian armed forces and veterans, to members of the Royal

Canadian Mounted Police, to immigrants and refugees at certain stages of the

immigration process, and to inmates in federal penitentiaries. Under section 91(22)

of the Constitution Act, 1867, Parliament has jurisdiction over “patents of invention

and discovery”. Section 91(22), along with Parliament’s criminal law power under

section 91(27), provides the constitutional basis for federal regulation of the pricing

of patented medicines by the Patented Medicine Prices Review Board, established

under the Patent Act.98

The federal treaty-making power, a prerogative power belonging to the federal

executive, provides the basis for a range of federal health-related initiatives in the

international area.99  While the power to ratify international treaties is a federal one,

in its decision in the 1937 Labour Conventions Reference, the Privy Council held

that jurisdiction to implement such agreements is divided between Parliament and

the provincial legislatures according to the subject matter of the treaty in

question.100 The Supreme Court of Canada has since suggested that this decision

may be open to review, and that Parliament may be empowered to enact treaty-
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implementing legislation in areas otherwise of provincial concern.101 However, in

the Schneider case, the Supreme Court emphasized that, assuming Parliament does

have such power, its exercise “must be manifested in the implementing legislation

and not be  left to inference.”102 

The federal government has ratified several international agreements touching

upon matters of health. For example Article 12(1) of the International Covenant on

Economic, Social and Cultural Rights (ICESCR),103 ratified by Canada in 1978,

recognizes “the right of everyone to the enjoyment of the highest attainable standard

of physical and mental health.” Article 12(2)(d) of the ICESCR sets out States

parties’ obligations to take all steps necessary for “the creation of conditions which

would assure to all medical service and medical attention in the event of sickness.”

In similar terms, Article 24 of the Convention on the Rights of the Child , ratified by

Canada in 1992, guarantees children the right to “the highest attainable standard of

health and to facilities for the treatment of illness and rehabilitation of health.”104

The Canadian government also participates in international health research and

health promotion initiatives through domestic and international organizations, such

as the Canadian International Development Agency and the W orld Health

Organization.

B. Provincial Jurisdiction over Health

As described at the outset of the paper, individual and public health were

considered by the drafters of the 1867 Constitution to be matters of local rather than

national concern. While “health” is not an expressly enumerated subject under

section 91 or 92 of the Constitution Act, 1867, section 92(7) grants the provinces

exclusive jurisdiction in relation to the establishment, maintenance and management

of hospitals. Section 92(13) and section 92(16) provide for provincial jurisdiction

over “property and civ il rights” and “local or private” matters in the province.

Taken together, these provisions give the provinces primary constitutional

responsibility for health care and health care services in Canada.

1. Hospitals

Section 92(7) grants the provinces legislative authority in relation to “the

establishment, maintenance, and management of hospitals, charities and

eleemosynary institutions in and for the province, other than marine hospitals.”



Jackman#Constitutional Jurisdiction Over Health in Canada  111

105[1964] S.C.R. 625 at 630.
106(1983), 6 D.L.R. (4th) 57 (F.C.A.) at 63-64.
107See generally Citizens Insurance Company of Canada v. Parsons (1882), 7 A.C. 96 (P.C.); Toronto
Electric Commissioners v. Snider, [1925] A.C. 396 (P.C.). Pursuant to section 92(13), the provinces
have enacted consumer protection, employment standards, and occupational health and safety
legislation. Workers’ compensation regimes have also been put in place in all provinces to deal with
employment related illness and injuries. Under sections 92(13) and (16) the provinces have adopted
wide ranging family and social welfare legislation, which have a direct bearing on individual and
community health.

Provincial jurisdiction under section 91(7) extends to all aspects of the operation

of public and privately owned health care facilities within the province, including

acute and chronic care hospitals, psychiatric institutions, nursing homes, and other

health care facilities. So for instance, in Fawcett v. Attorney General for Ontario ,

the Supreme Court of Canada held that provisions of the Ontario Mental Hospitals

Act, allowing for the involuntary confinement of persons declared to be mentally ill

was justifiable under section 92(7) and did not impinge upon the federal criminal

law power.105 Similarly, in Carruthers v. Therapeutic Abortion Committees the

Federal Court of Appeal held that, since the regulation and control of hospitals was

clearly a provincial matter, the appointment of therapeutic abortion committees also

fell within provincial jurisdiction, even though such committees were granted

decision-making powers under the therapeutic abortion provisions of the federal

Criminal Code.106 

Provincial legislation enacted pursuant to section 92(7) governs the

establishment and management of public hospitals, including provincially owned

psychiatric institutions. Provincial legislation also regulates the administration of

privately owned facilities such as private diagnostic clinics and nursing homes.

Provincial laws touch upon such diverse matters as hospital funding, licensing,

maintenance and inspections; governing structures and management procedures;

treatment standards and practices; the rights of patients and hospital workers;

staffing requirements, including physician privileges; and the creation, retention and

confidentiality of hospital health records.

2. Property and Civil Rights and Matters of a Local or Private Nature

Section 92(13) of the Constitution Act, 1867, empowers the provinces to

legislate with respect to “property and civil rights in the province” and section

92(16) authorizes provincial regulation of “generally all matters of a merely local

or private nature in the province.” The property and civil rights power supports

provincial regulation of most legal relationships between individuals, including

those traditionally governed by civil and common law property, contract and tort

law principles.107  Together with the provincial power over hospitals under section

92(7), sections 92(13) and (16) have been read by the courts as granting the

provinces primary constitutional authority over matters of public and individual

health. As Justice Dickson put it in Schneider: “Th[e] view that the general
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jurisdiction over health matters is provincial...has prevailed and is now not seriously

questioned .”108 Schneider itself involved a constitutional challenge to the British

Columbia Heroin Treatment Act.109 The appellant argued that, by authorizing the

involuntary detention of heroin addicts for treatment, the B.C. legislation attempted

to regulate narcotics, a matter of exclusive federal jurisdiction. The Supreme Court

disagreed with this characterization of the Act. In the Court’s view, the provincial

legislation was not intended to be punitive. Rather, the Court found that provisions

allowing for the examination, apprehension and detention of drug addicts were part

of a valid provincial scheme for medical treatment of drug addiction as a public

health problem.110  

Apart from specific addiction treatment legislation of the type challenged in

the Schneider case, broader mental health statutes have been adopted in all

provinces to govern the treatment of persons suffering from mental illnesses.111

Laws dealing specifically with issues of capacity and consent exist in some

provinces, and all provinces have adopted laws to provide for judicial guardianship

of persons who are deemed to be mentally incompetent.112 Legislation also  exists

in all provinces empowering coroners or medical examiners to investigate unnatural

or unexplained deaths, including deaths in the health care setting.113 Public health

acts and related regulations have been enacted in all provinces and territories,

granting medical health officers and other provincial health authorities the power

to deal with the prevention, treatment and control of communicable diseases, such

as tuberculosis and sexually transmitted diseases, including AIDS.114

Another important dimension of the provinces’ legislative jurisdiction over

health is the power to regulate health professions and practices, notably the

accreditation, training,115 licensing and discipline116 of physicians, nurses and other
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health care providers, and the definition of medical and non-medical practices. In

Landers v. N.B. Dental Society,117 for instance, the New Brunswick Court of Appeal

rejected the argument that provisions of the New Brunswick Dental Act, defining

“dentistry” and “dental surgery”, and penalizing those performing such work

without a license, amounted to an improper provincial exercise of the federal

criminal law power. Instead the Court held that the province had jurisdiction to

enact the legislation as a matter of property and civil rights under section 92(13),

and that such legislation was enforceable by fine or penalty, pursuant to section

92(15).118 

In addition to the regulation of health training, accreditation, and practices,

health insurance is also a matter of provincial jurisdiction.119 As Justice Rinfret

declared in the 1936 Unemployment Insurance Reference, in striking down the

federal government’s initial efforts to establish a national unemployment insurance

scheme in the 1930s: “Insurance of all sorts, including insurance against

unemployment and health insurance, have always been recognized as being

exclusively provincial matters under the head “Property and Civil Rights” or under

the head “Matters of a merely local or private nature  in the Province”.”120 Thus,

while the federal government contributes substantial funds to provincial health

insurance plans pursuant to the Canada Health Act, the health insurance regimes

themselves are administered by the provinces.

Although the provinces have wide powers in the field of health, the courts

have found a number of provincial attempts to regulate abortion under guise of

health care legislation to be unconstitutional. For example, in Reference Re

Freedom of Informed Choice (Abortions) Act, the Saskatchewan Court of Appeal

held that the province could not make it an offence to perform an abortion without

the prior written consent of a pregnant woman’s husband or parents, because the

law’s objective was to stiffen criminal law in relation to abortions – a matter for

exclusive federal jurisdiction.121 After the 1988 R. v. Morgentaler decision,122 in

which the Supreme Court of Canada struck down the therapeutic abortion

provisions under section 251 of the Criminal Code on the grounds that they violated

section 7 of the Charter, several provinces attempted to introduce new restrictions



114  Health Law Journal Vol.8, 2000

123See generally S. Rodgers, “State Intervention in the Lives of Pregnant Women” in Canadian Health
Law and Policy, supra note 20 at 283-84.
124[1993] 3 S.C.R. 463; for a comment on the case see M.L. McConnell, “Abortion – Provincial
Legislation – Control Over Health Care: R. v. Morgentaler” (1994) 73 Can. Bar Rev. 417.
125R. v. Morgentaler, ibid. at 505.
126Ibid. at 490.
127Ibid. at 512-13.
128Ibid. at 513.
129In Morgentaler v. New Brunswick (A.G.) (1995), 156 N.B.R. (2d) 205 (C.A.) the New Brunswick
Court of Appeal also found that province’s attempt to restrict access to abortion services
unconstitutional, on the basis that the provincial legislation in question encroached upon the federal
criminal law power.

on access to abortion services.123  In its 1993 R. v. Morgentaler decision,124 the

Supreme Court reviewed the constitutionality of one such attempt: Nova Scotia’s

Medical Services Act and related regulations, which prohibited the performance of

abortions outside provincially approved hospitals, and denied health insurance

coverage for such abortions. Doctor Henry Morgentaler opened a free standing

abortion clinic in Halifax and was charged under the Act. In defending the

legislation, the province maintained that the Act was designed to prevent the

privatization of health services, to ensure high-quality health care, and to rationalize

the delivery of medical services in the interest of containing public costs.125 In

delivering his judgment for the Supreme Court, Justice Sopinka summarized the

basis and scope of provincial health jurisdiction as follows: 

The provinces have general legislative jurisdiction over hospitals by

virtue of s. 92(7) of the Constitution Act, 1867, and over the medical

profession and the practice of medicine by virtue of ss. 92(13) and (16).

Section 92(16) also gives them general jurisdiction over health matters

within the province.126 

Having reviewed the legislative history of the Medical Services Act, however,

Justice Sopinka rejected  the province’s characterization of the legislation as relating

to health, and found instead that it attempted to control abortion and to suppress

abortion clinics as a public evil, a matter beyond provincial jurisdiction.127 As

Justice Sopinka put it: “The primary objective of the legislation was to prohibit

abortions outside hospitals as socially undesirable conduct, and any concern with

the safety and security of pregnant women or with health care policy, hospitals or

the regulation of the medical profession was merely ancillary.”128 On that basis,

Justice Sopinka held that the legislation was unconstitutional.129 The requirement

imposed by Justice Sopinka in the Morgentaler case, that provincial legislation be

designed first and foremost to protect and promote individual and public health,

rather than to deal with questions of crime or morality, is the only significant

restriction on the provinces’ health jurisdiction.
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3. Municipal Institutions

Section 92(8) grants the legislatures authority in relation to “municipal

institutions in the province.” Inasmuch as health was historically deemed to be a

matter of private or local concern, municipal governments were largely responsible

for most government intervention which did occur in the field of health from

Confederation until well into the twentieth century.130 The scope of provincial, and

hence municipal, authority over health pursuant to section 92(8) was described by

the Québec Superior Court in its 1885  decision in La Municipalité St. Louis du Mile

End c. La Cité de Montréal in the following terms:

La police sanitaire, les règlements sanitaires, l’érection de bâtisses pour

isoler les malades pauvres, les so igner au dépens du public, de la ville

ou du gouvernement de Québec, ou par la charité publique, qu’on décore

ces bâtiments du nom hopitaux, hospices ou institutions ou maisons de

charité -- tout cela est essentiellement local et muncipal et tombe sous le

corps de la juridiction locale.131

While many of the public health problems which municipalities were  forced to deal

with in the nineteenth century have been largely eradicated, or have become the

responsibility of provincial governments, local governments remain active in the

field of community health. Local or municipal health boards exist in most

provinces, with a mandate to identify community health needs, participate in local

health planning, and provide input to provincial ministries of health on local health

issues. Municipal officers of health oversee public health programs and issues in

many municipalities. In some larger cities, such as Toronto and Vancouver,

municipal councils have focussed attention on particular public health issues, such

as problems relating to  drug addiction and communicab le diseases. 

One such effort, a city of Toronto by-law dealing with the public health risks

of lap dancing, was the subject of constitutional challenge in Ontario Adult

Entertainment Bar Association v. Metropolitan Toronto (Municipality).132  The by-

law, which was enacted after an earlier Ontario Provincial Court decision found that

lap-dancing did not contravene the indecency provisions of the Criminal Code,133

prohibited attendants in adult entertainment parlours from touching or having

physical contact with patrons, and prohibited bar owners from allowing such contact

under threat of fine or loss of their business license. In a decision, subsequently
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upheld by the Ontario Court of Appeal,134 the Divisional Court rejected the Ontario

Adult Entertainment Bar Association’s argument that the Toronto by-law was

designed primarily to legislate morality, and thus infringed upon the federal

criminal law power. The Court found instead that the by-law was enacted to protect

the health and safety of attendants in adult entertainment parlours, and to reduce the

public health risks of close-contact dancing, as well as to  prevent crime – all of

which were valid provincial objectives.135

4. Territorial Health

Pursuant to section 4 of the Constitution Act, 1871,136 Parliament has

legislative jurisdiction over the federal territories: the Northwest T erritories, created

in 1870;137 the Yukon Territory, created in 1898;138 and N unavut, created on April

1st, 1999.139 However, the federal government has delegated extensive powers to the

elected Councils of the territories, including the power to enact territorial

ordinances regulating most of the matters falling within provincial jurisdiction

under section 92 of the Constitution Act, 1867.140  In particular, section 16 of the

Northwest Territories Act and section 17 of the Yukon Territory Act authorize the

territorial Councils to legislate in relation to “property and civil rights” and

“hospitals” within each territory. Section 23 of the Nunavut Act authorizes the

territorial Legislature to make laws in relation to hospitals and to property and civil

rights in Nunavut. In the Northwest Territories, the territorial government

established its own hospital insurance program in 1960, and responsibility for the

management and delivery of health services was transferred from the federal

government to the Northwest Territories Department of Health and Social Services

in 1988.141 In the Yukon Territory, responsibility for the delivery of health services

and health insurance was transferred from the federal government to the Yukon

Ministry of Health in 1997. Section 73 of the Nunavut Act provides for the transfer

of health insurance and health care services from the Northwest Territories to

Nunavut upon agreement between the two territories.
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Conclusion

As discussed in the first part of the paper, the federal spending power provides

an important constitutional basis for federal intervention in the field of health.

Through the provisions of the Canada Health Act and o ther forms of health

spending, the federal government has achieved a considerable degree of control

over the shape of the Canadian health care system, notwithstanding that direct

regulation of health care services remains a matter of provincial jurisdiction. The

Supreme Court of Canada’s decision in RJR-MacDonald has significantly expanded

the scope of the federal criminal law power as a basis for federal action, beyond

control over hazardous products and drugs into emerging areas of environmental

and reproductive health.  The peace, order and good government power remains a

potential source of federal jurisdiction in areas of urgent or national health concern,

in accordance with the criteria set out in Crown Zellerbach. Finally, pursuant to its

powers under section 91(24), the federal government has granted increasing powers

to First Nations to  regulate matters of Aboriginal health. 

As discussed in the second part of the paper, the provinces possess primary

constitutional authority over the design, management and delivery of health care

services. Together with provincial jurisdiction over hospitals, the property and civil

rights power under section 92(13) provides the basis for provincial regulation of

health and hospital services, health records, health insurance, and the training,

licensing and discipline of health professionals. Protection and promotion of public

health at the local and municipal level are also a matter of provincial jurisdiction.

In the case of the Yukon, Nunavut and Northwest Territories, Parliament has

delegated health powers similar to those  enjoyed by the provinces to the territorial

governments. 

Because “health” was not a matter of specific constitutional assignment under

the Constitution Act, 1867, the current Canadian health care system has evolved as

an inter-related mix of federal and provincial laws, regulations and programs. This

is clearly reflected in the range of issues touched upon in the First M inisters’ health

renewal agreement. Among the matters addressed in the  agreement are access to

health care; health promotion, education and disease prevention; primary and

emergency care; the supply of doctors, nurses and other health care personnel; home

and community care services; pharmaceuticals management; health information and

communications technology; and health equipment and infrastructure.142 Whether

seen as discrete elements of the health care system, or taken together, these potential

areas of health reform engage the constitutional jurisdiction of both levels of

government. The need for cooperation between the federal government and the

provinces in the area of health is therefore as much a matter of constitutional law

as it is of sound health policy.


