Examination I dentification Number:

FAacuLTY OF LAW

LAW 518: B2— INTELLECTUAL PROPERTY (PROF. RENKE)
MIDTERM EXAMINATION -FEBRUARY 11, 2003

Time Allotted:

CodeNumber:

Special Instructions:

One hour and 15 minutes (75 minutes).

DONOT ENTER YOURNAME ON ANY ANSWER SHEETSOR BOOKLETS.
A list shall be circulated and your name is to be entered opposite a number on that
sheet. That number shall beyour codenumber FOR THISEXAMINATION ONLY
and should be entered on THIS EXAMINATION in the space provided above.
Following these procedures will ensure anonymity during marki ng.

1. This examination consists of 11 questions on 19 pages (including this page).
Check to ensure that the examination is complete before starting.

2. Answer AL L questionsand partsof questions. READ ALL INSTRUCTIONS
IN QUESTIONS. IN YOUR RESPONSES, REFER TO ALL PERTINENT
CASESAND STATUTES.

3. Thisis a CLOSED BOOK examination, except that you may use an
unannotated Consolidated Intellectual Property Statutes and Regu ations.

4. The examination is graded out of 60 marks, and is worth 30% of your final
grade. This examinaion is “fail-safe” (if the percentage scored on the final
examination is higher than the percentage on this examination, then only the final
mark will be used for the calculation of your final grade; if the percentage scored
on this examination is higher than the percentage scored on thefinal examination,
then this examination’s weighting will remain at 30% of the total mak).

5. Do not make up facts.

6. Writelegibly.

7. Adheretothetimelimitation imposed on thisexamination strictly. Failureto do
so may lead to areduction of grade or arefusal to accept the examination paper.

8. Toavoid disrupting studentsfinishingthe examination, no person shall leave the
examination room during thelast 15 minutes of the examination period.

9. Timesfor responsesto questionsare SUGGESTIONSONLY.

10. Writeyour answersinthe spacesprovided in THISEXAMINATION. Feelfree
to write on backs of pages, or in examination booklets, if you require more space.
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Question Score

1

10

11

TOTAL/60
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Value Question

The following facts apply to Questions 1 - 9
HVM Ltd. ("HVM”), a Canadian corporation that operates a national chain of music and video
stores, received a demand letter from SOCAN (an incorporated collective society that represents,
among others, music composers). In the letter, SOCAN states that

(1) HVM playsrecorded musicinitsstores, whichisaudibleto personsinsidethestores,
and

(i) al of the music played is composed by SOCAN members.
ASSUME that (i) and (ii) are true, SOCAN has received valid and binding assignments of all
members' relevant interestsin the musical compositions, all composersare still alive, all composers
are Canadian citizens, and none of the music isin the public domain.
SOCAN goes on to daim that
@ HVM requires alicence from SOCAN to play the music; and

(b) HVM must pay roydties to SOCAN, as established by a Copyright Board tariff (the
“Tariff").

Suggested Time for Question 1: 5 Minutes

(5) 1. IsSOCAN’sclaim (a) true? Why or why not? Explain.
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Value Question
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Value Question

Suggested Time for Questions 2 and 3: 5 Minutes

(2 2. If SOCAN wereto grant alicenceto HVM, should it be “ exclusive” or “non-
exclusive”? Why?

4) 3. Given your answer tothepreviousquestion, if SOCAN granted thelicencetoHVM,
(a) for thelicenceto bevalid, mustit bein writing? and

(b) toavoid being found to be void, must thelicense beregistered with the Copyright Office?
Explain.
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Value Question

Suggested Time for Questions 4 - 6: 10 Minutes

4 4, ASSUME that the Tariff was duly certified by the Copyright Board, that the Tariff
sets out the bases for calculating royalties owing by retail outlets engaging in certain uses of
copyrighted material, and tha HVM (aretall outlet) has engaged in the described uses of material.
HVM, however, was not a party to any Copyright Board hearing. By what statutory authority
could SOCAN seek theTariff, and doesthe Tariff bind HVYM? Explain.
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Value Question

(2 5. HVM believesthat the bases for calculating royaltiesset out in the Tariff areunfair
and improper. It wishesto apply for judicial review of the Taiff. 1n which court would
theapplication bemade? Explain (briefly). ASSUME that timelimit for seeking judicial
review has not expired and that HVM would have “ standing”.

(6) 6. ASSUME that inthejudicial review application referred to in the previous question,
the issue concerned the application of statutory and regulatory provisions, not the
interpretation of the statutory and regulatory provisions. What isthestandard of review?
Explain.
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Value Question
Suggested Time for Questions 7 - 9: 15 Minutes

4) 7. ASSUME that HVM finally relents, obtains the licence, and pays SOCAN for the
uses of the musical compositions. Will this exhaust HVM’s potential copyright liabilities for
playing therecorded musicin itsstores? Why or why not? Explain.
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Value Question

3 8. Enya, one of the Canadian composers (described above) who assigned her material
rights to SOCAN, has been approached by a manufacturer which wishes to use one of her
compositionsin atelevision commercia for an automobile. Would SOCAN grant thelicenceto
the manufacturer for the use of the composition in the commercial? Explain. If you believe
that you need to make some assumptions to answer this question, please state those assumptions.
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Value Question

(6) 9. ASSUME that Enya (referred to in the previous question) had assigned all of her
rightsin the composition to a publishing company (“PubCo.”) prior to receipt of the request touse
her composition in the commercial. Enyastrongly oljects to the use of her composition in the
commercia. In what circumstances, if any, would Enya have any legal entitlement to prevent
theuse of her composition in the commercial? Explain. ASSUME that the assignment isvalid
and binding. DO NOT refer to any estate or SUC0ession iSSUES in your response.
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Value Question
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Value Question

Suggested Time for Question 10: 15 Minutes

(8) 10. Professor Dweems, of the University of Alberta Faculty of Law, is worried. He
created a casebook for his Evidence class. The casebook contains photocopies of Supreme Court
of Canadacasestaken fromthe* Canadian Criminal Cases’ (the* CCCs”) published by CanadalL aw
Book Inc. (“CLB”). Assumethat all work doneto create the CCCs was done by CLB employess,
in the course of their employment. The casebook isa*cut and paste’ creation; Dweems has only
reproduced the reasons for decisions set out in the CCCs — he has not reproduced headnotes,
catchlines, or cases-, statutes-, or articlesjudicially considered features. He used the CCCsbecause
he prefersthe font used by CLB. He doesn't like the appearance of (e.g.) the® Criminal Reports’ or
the* Supreme Court Reports.” Prof. Dweemshasjust heard about the C.C.H. decision, and believes
that CLB could pursue him for copyright infringement. Should Prof. Dweemsbeworried? Why
or why not? Explain. Inyour response, do not discuss infringement or defence to infringement
issues (such asfair dealing).
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Value Question
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Value Question
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Value Question

Suggested Time for Question 11: 25 Minutes

(16) 11.  ArtBagginswasalong-time employeeof the Smithsonian Institute (the“ Institute”),
aU.S. charitable/educational corporation based in Washington, D.C. 1n 1966, Baggins jobwasto
travel the U.S. South, interview bluesartists, and make recordings, so their work could be preserved
for futuregenerations. In February, 1966, Bagginstravel ed to Crossroads, Mississippi,to meet Jelly
Roll Johnson, awidely acclaimed composer, singer, and guitarist. When Baggins and Johnson met,
Baggins informed Johnson of his reasons for interviewing and recording him, and Johnson agreed
to provide personal information and to perform some of his compositions for recording. Baggins
recorded three songs, including “Ramblin’ on My Mind.” Ramblin’ —for you music experts—isa
12-bar blues song. The chord progressions are the same as or very similar to many other 12-bar
blues songs. The lyrics deal with the typical blues themes — intimate relationships gone bad, the
temptations of liquor, and the false allure of the criminal lifestyle. Rambin’, however, had a
distinctive melody and lyrics composed by Johnson. Ramblin’ wasreadily identifiable by listeners
asanindependent pieceof music. It wasJohnson’ssignaturepiece. Johnson had performed it many
times throughout Mississppi and L ouisiana, commencingin 1964. Johnson could not write music
and so had never written the song out in musical notation. (He had never gotten around to writing
down the lyrics. He remembered them well enough.)

Johnson died on February 20, 1967. He is survived by one daughter, Delia, who now livesin
Edmonton, Alberta. Johnson had avalid will, thekey passage of which providesasfollows:. “|leave
all of my real and personal property to my daughter, Delia.”

In May, 2001, Flange Dextrous the Canadian rock ‘n’ roll sensation, visited the Institute’'s
Washington offices, listened to some of its recordings archives, and heard Ramblin’. Flange knew
ahit when he heard it.

Inearly 2002, recorded Ramblin’. WhileJohnson’ sversioninvolved only avoice and guitar, Flange
augmented the song with new musical elements (“hooks’ and “riffs’), and added electric guitar,
percussion, and synthed zer parts. Flange marketed the song in conjunction with ahighly sexualized
music video. Ramblin’ became became a big hit.

Flange has never had any communication with the Institute or Delia respecting Ramblin’.

Deliaisinterested in pursuing Flange for copyright infringement.

Does Delia have any rights protected by the Copyright Act in relation to Ramblin’? Why or
why not? Explain.

[Y ou may tear this page out of the exam, if you wish.]
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Value Question

11.
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Value Question
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Value Question

Page 18 of 19



Value Question

60 TOTAL MARKS
END OF EXAMINATION
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